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Jeff Sherr

Meth Manufacturing. Beforeyou start reading thisedition
of The Advocate, take amoment and consider your environ-
ment. Isthere abox of coffeefilters by your coffee maker?
Doyou have a box of decongestant in your top drawer, next
to the spoon you use to stir your coffee? On the table, is
thereaglassjar full of peppermints?

I's this probable cause under the new manufacturing meth-
amphetamine statute? Sure, you may say, theseitems could
be used by someone to cook meth, but what about intent?
WEell, you are holding in your hand ajournal that cites stat-
utes, Supreme Court opinions, and reference books that de-
scribein detail just how making a batch of meth is done.

Has the legislature, in its understandable effort to address
Kentucky’sgrowing meth crisis, created astatute that makes
it possible to detain or indict almost every citizen in Ken-
tucky? In this edition, Brian Scott West examines the new
statute in detail, providing arguments against the constitu-
tionality of the statute and suggesting strategiesto utilizein
defending a manufacturing methamphetamine case.

Prosecuting a Defense Attorney for Possessing | mages
Obtained in Discovery. Isacrimina defenselawyer’s pos-
session of child pornography, for the representation of a
client, an act that violates either federal or state law? DPA
Law Clerk Will Martinez provides a survey of the current
caselaw on thisissue.

Juvenile Supervised Placement Revocation. Department
of Juvenile Justice administrative regulations set forth apro-
cess by which DJJ can revoke acommitted child’s placement
in the community and then place that child in aDJJfacility.
LondaAdkins outlines the procedure and offers of criticism
of the flaws with the process.

Interviews. Inthisprimer, DPA Investigator Warren Allred
offerstips for conducting successful interviews. Thisisan
excellent, one-page overview for new lawyers, law clerks,
paraegals, or interns. Ml
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METH M ANUFACTURING:
THE DereNse ATTORNEY’'S NOTEBOOK

By Brian Scott West, Murray Directing Attor ney

Manufacturing M ethamphetamine has been the fastest grow-
ing crimein the Commonwealth of Kentucky. Theoffenseis
new enough that the word “ methamphetaming” is still not
included in the latest word processing spell checkers; yet
“meth” has received much national and local attention.
Casel oads of public defenders and prosecutors across West-
ern Kentucky are doubling, and even tripling, as compared
to numbers only afew years ago, largely because of meth.

In response to this growth, and in apparent belief that the
old methamphetamine manufacturing statute and related laws
aswritten wereinsufficient to quell this growth and/or pro-
tect the public, thelegislature has acted to amend the manu-
facturing statute in the following ways.

TheNew “Meth” Bill

(2) First, thelegislature hasmadeit more difficult to acquire
one of the key ingredients (ephedrine or pseudo-ephedrine).
The substance must now be “behind the counter,” and dis-
pensed only by apharmacist or pharmacist’sintern or tech-
nician. The purchaser must show an |.D. and sign a log.
And the amount dispensed must be nine (9) or fewer grams.
This defense attorney applauds these restrictions placed
upon the sale and purchase of ephedrine or pseudo-ephe-
drine. Ephedrine should be behind the counter. A person
taking the pillsfor allergiesor colds should have no problem
with thisrestriction; and aMom and Pop convenience store,
or department store, that sells boxes and boxes to an indi-
vidual who has neither a cold nor an alergy is being un-
justly enriched off the meth-making enterprise. Better to
have |ess precursor out on the streetsin the first place, than
to enact al the legislation in the world designed to pros-
ecute the possession of it once it has found its way into the
street.

(2) Second, the General Assembly has created the offenses
of Controlled Substance Endangerment in four degrees, rang-
ing from an A felony in case of death, downtoaD felony in
case of mere endangerment. Inall degreesof CSE, the Com-
monwealth must prove that a person knowingly caused or
permitted achild to be present during manufacturing of meth-
amphetamine. |If thechild diesastheresult of being present,
the person would be guilty of an A felony. If the child is
seriously injured, it would be a B felony. If the child is
physically injured, but not seriously, it would bea C felony.

And if the child were merely
present, not injured at al, the
crimewould beaD felony.

Although arguably the creation
of this offense makes it easier
to prosecute personsfor expos-
ing children to the dangers of
meth labs, it isdifficult for this
attorney to see how the Gen-
eral Assembly has added much
totheexisting litany of offenses

Brian Scott West

that normally would have al-
ready applied to the facts of any particular case. Asaprac-
tical matter, most juries would find that the intentional ex-
posing of a child to the dangers of a meth lab to be wanton
conduct, manifesting extreme indifference to the value of
human life, and the chemical s or equipment to make meth to
be dangerous instruments. Thus, in the case of adeath of a
child, the defendant would be facing awanton murder charge.
In the case of serious physical injury, the defendant would
face a first degree assault charge, and in the case of mere
physical injury, acharge of second degree assault. Wherea
child is exposed to alab, but not injured at all, CSE in the
fourth degree replaces the old wanton endangerment in the
first degree. Thus, ClassA, B, C, and D feloniesalready exist
to cover the factual situations contemplated by the newly
created CSE offenses.

True, the statute does not |eave to chance that ajury might
not find wanton conduct “ manifesting extreme indifference
tothevalueof humanlife,” eliminating, perhaps, the chance
of ajury finding alesser included offense for wanton con-
duct without such indifference. But, in exchange, the new
statute requires a “knowing” mental state which is not re-
quired for conviction of the existing applicable homicide,
assault, or endangerment statutes. Under first degree wan-
ton endangerment, it is not a defense to conviction that the
meth maker did not know that achild had wondered into the
garage or tool shed during the meth making. Under CSE
fourth degree, however, the Commonwealth must prove that
the meth maker “knowingly” caused or permitted the child
to be there.

(3) Itisthethird statutory enactment of the General Assem-
bly which this defense attorney finds troubling and with
whichthisarticleisprimarily concerned. The manufacturing
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statute has been amended to allow conviction where a de-
fendant intending to manufacture meth possesses only two
(2) chemicals or two (2) pieces of equipment necessary to
manufacture meth. Competent, effective, and zealousrepre-
sentation requires that the defense attorney be ready to
defend a meth manufacturing case under either the old or
new statutes, and in the case of the latter, stand ready to
attack the new statute to the fullest extent allowed by the
U.S. and Kentucky Constitutions.

I. The OLD Manufacturing M ethamphetamine Satute

The old manufacturing statute codified at KRS 218A.1432
provides:

() A person is guilty of manufacturing metham-
phetamine when he knowingly and unlawfully:
(@ Manufactures methamphetamine; or
(b) Possesses the chemicals or equipment for
the manufacture of methamphetaminewith
the intent to manufacture methamphet-
amine.

(2 Manufacture of meth-
amphetamine is a
ClassB felony for the
first offense and a
Class A felony for a
second or subse-
guent offense.

“Methamphetamine” means
“any substance that contains any quantity of methamphet-
amine, including its salts, isomers, and salts of isomers.”
KRS218A.1431(2).

According to the statute, there are two ways a person can
be convicted of “manufacturing.” Thefirstisactually manu-
facturing meth, which implies that the manufacturer has a
finished product. The second is possession with intent to
manufacture. Note that methamphetamineisthe only drug
where manufacturing it — or simply having the materialsto
manufacture it — carries a higher penalty than merely pos-
sessing the finished product or traffickinginit. (Possession
of, and Trafficking in, Methamphetamine will not be dis-
cussed inthisarticle.)

A. Manufacturing by theactual manufactur eof metham-
phetamine.

A defendant is guilty under the first prong of the statute
when he “manufactures methamphetamine.” The present
tense language of the statute is more confusing than it has
to be. To defense lawyers, it seems clear that the statute
reguires an actual, finished product in order for the offense
to have been completed. However, there are prosecutors
who disagree, and argue that the statute requires only that
the defendant isin the process of making methamphetamine.

“Competent, effective, and zealous
representation requiresthat thedefense
attorney beready to defend ameth manufacturing
caseunder either theold or new statutes,
and in the caseof thelatter, stand ready to
attack thenew statutetothefullest extent
allowed by theU.S. and Kentucky Constitutions.”

They maintain that a finished product is not required and
that, if thelegislatureintended to require afinished product,
the statute would have provided: “A person is guilty when
he has manufactured methamphetamine.”

1. AFinished Product isRequired.

The prosecutor may use an analogy such as the following:
“Judge, suppose I’'m building a house. Right now, al | am
doing is pouring the foundation, using blocks and cement.
But if someone asks me what | am doing, and | say ‘I am
building ahouse,” no onewill look at mefunny becausel am,
after al, in the early stages of building ahouse. No, | don’t
have a completed house, but | am nevertheless ‘building’ a
house. | am guilty of building a house, if that's how you
want to say it. The meth statute is the same way, when |
begin the process of actually making methamphetamine, |
am “manufacturing methamphetamine,” even if | have not
yet got the finished product.”

In so arguing, the prosecutor will point to the definition of
“manufacture,” codified at
KRS218A.1431(1): “Manu-
facture” means “the produc-
tion, preparation, propaga-
tion, compounding, conver-
sion, or processing of meth-
amphetamine....” “Process-
ing,” itisargued, impliesthat
a finished product is not re-
quired.

As persuasive an argument as that might be, so far the Su-
preme Court of Kentucky has ruled otherwise, In Kotila v.
Commonwealth, 114 S.W.3d 226, 245 (Ky. 2003), the Court
gave an example of what would constitute an attempt to
manufacture methamphetamine. (Attempt, of course, is a
lesser included offense of manufacturing.) The Court stated:

[A] defendant who possessed less than all the nec-
essary chemicalsto manufacture methamphetamine
could be convicted of criminal attempt to violate
KRS218A.1432(1)(q) if hehad already begun the
manufacturing process. United Sates v. Smith,
264 F.3d 1012, 1016-17 (10™ Cir. 2001))(though pos-
sessing less than everything needed to manufac-
ture methamphetamine, defendant had begun the
initial step in the manufacturing process, i.e., soak-
ing the ground-up pseudoephedrine tablets in wa-
ter). [Emphasisadded.]

Then, in Beaty v. Commonwealth, 125 S.W.3d 196 (Ky. 2003),
the Supreme Court was more specific: The definition of
“manufacture,” i.e., “the production, preparation, propaga-
tion, compounding, conversion, or processing of metham-
phetamine,” obviously contemplates a finished product.”

Thus, “pouring the foundation,” is not equivalent to “build-

ing the house.” Beginning the process of manufacturing is
Continued on page 6
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Continued from page 5

not manufacturing. “Processing” methamphetamine still
impliesafinished product.

2. What isafinished product?

Methamphetamineisdefined as* methamphetamine, its salts,
isomersand saltsof isomers.” Methamphetamine, of course,
isthefinal product that the consumer usesto get high. The
Supreme Court in Commonwealth v. Hayward, 49 SW.3d
674 (Ky. 2001), using Skinner’s*“ M ethamphetamine Synthe-
sisViaHydriotic Acid/Red Phospohorous Reduction of Ephe-
drine,” 48 Forensic Science 1, 123-134(1990), accurately iden-
tified the chemical structure of the finished methamphet-
amine
C6H5—HCH—-CH3NCH-CH3
Comparethisto the chemical structure of ephedrine:
C6H5—HCOH —CH3NCH -CH3

The only difference between the two chemicals is that the
Oxygen atom hasbeen removed, or “reduced” from the ephe-
drine,

Asfor the meaning of therest of thetermsthat follow “meth-
amphetamine” in the definition, these definitions have been
derived from various chemical glossaries located on the
internet, and are used here without areference to a specific
dictionary or glossary. If the definition of “methamphet-
amine” becomesan issueat trial, defense counsel will need
to have either (1) an expert who can speak credibly about the
definitions, or (2) achemical text which isrecognized by the
court asa“learned treatise” and which defines the terms.

“Salt” — lonic compounds that can be formed by replacing
one or more of the hydrogen ions of an acid with another
positive ion. [Basically, the result of a reaction between a
baseand anacid.] For us, thismeansthat methamphetamine
hydrochloride is “methamphetamine.” Methamphetamine
hydrochloride is a salt of methamphetamine which occurs
when methamphetamine free base is exposed to hydrochlo-
ric acid. This occurs during the “smoking off” process,
usualy the last step.

“lsomer” —In chemistry, one of two or more compounds
having the same molecular formula but different structures
(arrangements of atoms in the molecule). [To use averbal
metaphor, “POTS’, “TOPS”, “OPTS’, and “STOP” are dll
isomers of each other, along with all other combinations of
theletters“O”,“P’,“S” and“T.” Inthedrug code, however,
only onekind of isomer isintended with respect to metham-
phetamine. KRS218A.010 (12) providesthat “isomer” means
the “optical isomer,” (as opposed to the geometric or posi-
tional isomer). Thismeansthat only the “mirror image” of
the methamphetamine compound qualifies. [Using the ver-
bal metaphor above, if “POTS’ represents the methamphet-

aminemolecule, then“ STOP” would bethe only isomer that
would qualify.]

Obviously, you will need to hire an expert in the event the
defense of the case becomes whether a substance is meth-
amphetamine or something close, but not, methamphetamine.

3. Jury Question based on “ manufacturing
methamphetamine”’

Instruction No.__
Manufacturing M ethamphetamine

You will find the Defendant guilty under thisIn-
structionif, and only if, you believe from the evi-
dence beyond a reasonable doubt that in this
county on or about , 2005, and be-
forethefinding of theindictment herein, the De-
fendant manufactured methamphetamine.

Instruction No.
Definitions

“Manufacture” meansthe production, preparation,
propagation, compounding, conversion, or process-
ing of methamphetamine, or possession with intent
to manufacture, either directly or indirectly by ex-
tractions from substances of natural origin or inde-
pendently by means of chemical synthesis, or by a
combination of extraction and chemical synthesis,
except that this term does not include activities:

a) By apractitioner incident to administering or dispens-
ing of a controlled substance in the course of his pro-
fessional practice; or

b) By apractitioner, or by his authorized agent under his
supervision, for the purposes of, or incident to, re-
search, teaching, or chemical analysis; or

c) By apharmacist incident to dispensing of a controlled
substance in the course of his professional practice.
[KRS218A.1431(1)]

B. Manufacturing by possession of thechemicalsor
equipment to makemethamphetamine.

Under the old statute, many cases of alleged manufacturing
of methamphetamine used to go to jurieswhere the prosecu-
tion had evidence of only afew of theitems (whether chemi-
calsor equipment or both) necessary to actually make meth-
amphetamine. Defense lawyers had argued that all of the
chemicals or equipment necessary to manufacture meth must
be in evidence, because the definite article “the” used by
the statute. Thisargument in circuit courtsfell on deaf ears,
and the juries would be asked to find guilt based on only a
few of the items necessary to make meth. Then came the
Kotila opinion, now widely known to prosecutors and de-
fense attorneys throughout the state.
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1. Kotila—Possession of All the ChemicalsOR All
theEquipment isRequired

The Kotila Court interpreted KRS 218A.1432 asfollows:

[The statute] does not read “possesses chemicals
or equipment,” or “possesses some of the chemi-
calsor equipment” or “possesses any of the chemi-
calsor equipment.” It reads"” possesses the chemi-
cals or equipment for the manufacture of metham-
phetamine.” “The presence of the article “the” is
significant because, grammatically speaking, pos-
session of somebut not al of the chemicalsor equip-
ment does not satisfy the statutory language... [Em-
phasis supplied by the Court.]

We construe “the chemical s or equipment” to mean
all of the chemicals or all of the equipment neces-
sary to manufacture methamphetamine. Id. at 237.

Prior to thisruling, the Commonweal th was able to procure
convictions under the possession prong of the statute where
only some of the chemicals and some of the equipment nec-
essary to manufacture methamphetamine were present. In
fact, Kotilahimself was convicted for possessing six boxes
of antihistaminetablets, 2 batteries, 1 glassvial, 1 Kerr Ma-
sonjar, 1 glassjar/lid, 6 cans of starting fluid, ablack cook-
ing pot, asmall glassjar, aweighing scale, 3 pieces of hose,
a funnel, a wooden spoon, and glove with rock salt and a
cotton ball. Absent was the anhydrous ammonia (neces-
sary under the ephedrine reduction method of making meth-
amphetamine) and any apparatusfor “ cooking off” or “smok-
ing off,” the meth.

2. Varblev. Commonwealth — Circumstantial Evidence of
Possession is Okay (but all must be possessed at the
sametime).

The Kotila case had held that possession of al the chemi-
cals or al the equipment necessary to make methamphet-
amine was required. “Possession” as defined in the Model
Penal Code requires “actual physical possession or other-
wise to exercise actual dominion or control over atangible
object.” KRS500.080(14). Because“possession” isunde-
fined in the drug code, KRS Chapter 218A, the Penal Code
definition has been widely employed injury instructionsfor
drug possession and trafficking cases. Thus, the defenseto
any possession charge has been that the police must either
find the item possessed on the defendant, or within his*con-
structive” possession—somewhere he can reach it, or some-
wherethat he can exercise control over it. Alwaysimplicitin
these concepts was the idea that the substance possessed
currently exists at the time of possession.

In Varblev. Commonwealth, 125 S.W.3d 246 (Ky. 2004), the
Supreme Court added anew dimension to possession, which
can be described as implicit possession, or circumstantial
evidence of possession. In that case, the Supreme Court
upheld a conviction for manufacturing methamphetamine

even though the police did not find or seize all of the equip-
ment or all of the chemicals used in the process:

The search did not yield any coffee filters [equip-
ment], which, as indicated at trial, are commonly
used in the manufacturing process to separate
soluble pseudoephedrine from the insoluble bind-
ing agentsin Sudafed tablets. Nor did the officers
find a discernible quantity of anhydrous ammonia
(amethamphetamine precursor [chemical]). How-
ever, [the officer] testified that the odor of anhy-
drous ammoniawas emanating from both air tanks.
He aso testified that exposure to anhydrous am-
monia most likely caused the discoloration on the
brass fittings. 1d. at 250.

However, after acknowledging that there was a lack of at
least one piece of equipment and one chemical, the court
salvaged the conviction by finding sufficient “circumstan-
tial evidence” to support a conviction:

The indictment charged Appellant with possess-
ing the necessary chemicals or equipment “on or
about November 12, 1999.” Testimony that the odor
of anhydrous ammoniawas emanating from thetwo
air tanks and that the discoloration of the brass
fittings was likely caused by exposure to anhy-
drous ammonia was circumstantial evidence that
Appellant had, in fact, possessed anhydrous am-
moniain therecent past. United Satesv. Morrison,
207 F.3d 962, 966 (7th Cir. 2000)(odor of anhy-
drous ammonia emanating from cooler found in
defendant’sresidence was circumstantial evidence
that defendant had used anhydrous ammonia to
manufacture methamphetamine.) Appellant’sargu-
ment is akin to claiming that his possession of
twenty-two blister packs would not support his
conviction becausetheblister packswereempty...
He was found in possession of all of the other
chemical's necessary to manufacture methamphet-
amine, and it wasfor the jury to decide whether he
possessed those same chemicals at the time that he
possessed the anhydrous ammonia (and the
Sudafed). Therequirement isthat the chemicals
or equipment be possessed simultaneously, not
that they be possessed at the time of arrest. Id. at
254. [Emphasisand bold added.]

The Court then went on to find that while coffeefilters can
be used, cotton balls or dust filter masks were as effective,
and that, therefore, it was the jury’sprov-

ince to determine whether all of the

chemicals or al of the equipment were ? ?
possessed at the same time.

Onthe one hand, Varble provided the
state with an additional prosecutorial

Continued on page 8
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Continued from page 7

tool, the concept of “circumstantial evidence” of posses-
sion, but also added a new hurdle to prosecution: posses-
sion of all the chemicals or all the equipment necessary to
make methamphetamine must be possessed at the sametime.

Clearly, under both Kotila and Varble, in order to defend
effectively a charge under the possession prong of the old
statute, counsel must know exactly what chemicals are nec-
essary to make meth, and what equipment is necessary to
make meth. Thiscan be complicated sincethere arevarious
methods of making methamphetamine (the ephedrinereduc-
tion or “Nazi” method is one, the red phosphorous method
isanother), and there are variations within even these meth-
ods. Counsel must also know how the chemical processes
work; in other words, how meth is made.

3. Chemicalsand Equipment

Initially, the Supreme Court declined to attempt to list the
chemicals and equipment to make meth. In Kotila v. Com-
monwealth, 114 S.\W.3d 226, 249 (Ky. 2003) the court said
that making a list would be “pointless,” make the statute
“unwieldy,” and would “ preclude extension of the statute's
proscription to new manufacturing methods if and as they
are discovered.” Then, in the case of Fulcher v. Common-
wealth, 149 S.W.3d 363 (Ky. 2004), the Supreme Court listed
with specificity the chemical s and equipment needed for the
so-called “Nazi” or ephedrine reduction method:

Based on the...evidence introduced at trial, the following
chemicalswould normally be required to manufacture meth-
amphetamine by the“Nazi method”:

(2) ephedrine or pseudoephedrine, found in com-
mon anti histamine tablets;

(2) anhydrousammonia, commonly used in agricul-
ture as afertilizer and obtained (usually stolen)
fromfarmsor farm supply storeswhereit iskept
outside in pressurized tanks;

(3) sodium metal or, morecommonly, lithium, which
can beremoved from commercially sold lithium
batteries;

(4) denatured alcohol, commonly found in commer-
cial productssuch as*“ Coleman Fuel,” or metha-
nol, commonly found in automobile anti-freeze
products;

(5) ether, commonly found in automobile starting
fluid products;

(6) sulfuric acid, commonly found in commercial
drain-cleaning products; and

(7) common salt.

As for the red phosphorous method, or “Red-P’ method,
the precursors are iodine, ephedrine and red phosphorous.
Other necessary chemicals include muriatic or equivalent
acid, distilled water, and hydrogen peroxide.

The Fulcher Court also listed the equipment necessary to
make methamphetamine:

Therequired equipment includes:

(1) mixing bowls, including at least one heat-resis-
tant bowl;

(2) adeviceto crush the antihistamine tablets into
powder form (the videotaped demonstration used
ablender but, presumably, ahammer would suf-
fice);

(3 astirring device, e.g., awooden or plastic spoon
(though the videotape did not rule out the use of
other similar devices);

(4) glassjars, usually Mason jars;

(5) plasticfunnels;
(6) plastictubing or rubber hose,
(7) filters, usually coffeefilters;

(8) astoragecontainer for anhydrousammonia (usu-
ally amodified propanetank);

(9) if lithium isused instead of the morevolatile so-
dium metal, vice gripsor pliersor some similar
deviceto pry open the lithium batteries; and

(10) aplasticor glasscontainer for useasahydro-
gen chloride “generator.”

4. PuttingtheChemicalsand Equipment Together:
TheManufacturing Process

Depending upon the way the methamphetamineis manufac-
tured, substitutions for the chemicals or equipment may be
employed. Thus, at trial, you will either have your own
expert, who will establish that methamphetamine could not
be manufactured with the chemicals seized, or equipment
seized, being careful to state exactly which chemical(s) is/
arelacking, and what equipment, or you will haveto convert
the state’s expert to one of your own. Thelatter can only be
done by knowing in advance what to use and how to useit.

My source of information is the book Secrets of Metham-
phetamine Manufacture, the revised and expanded Sixth
Edition by “Uncle Fester.” Thetrueidentity of Uncle Fester
is unknown to me, but it is apparent that he has chemistry
credentials of some sort becauseit isavery technical manual .
Nevertheless, it is extremely useful. Sample chapters in-
clude* Chemicalsand Equipment” and “M ethamphetamine
from Ephedrine or Pseudoephedrine,” published by
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Loompanics Unlimited. Thebook isavailable on-linefrom
the major booksellers, and can be used as alearned treatise,
provided it is recognized as such by the Court. (You may
have to hire an expert to lay an appropriate foundation for
admission, because the credentials of Uncle Fester are not
listed, and one not well-versed in chemistry would have
absolutely no clue asto whether therecipesinside arelegiti-
mate. If you disagree with anything | say in this writing
regarding chemistry or manufacturing, takeit up with Uncle
Fester!)

Another perhaps less controversial source of education is
the Kentucky State Police. In some prior methamphetamine
prosecutions, the state has presented a “learned treatise”
for the benefit of ajury, which was played into the record of
thetrial. Thetreatisethey useisinfact a“how-to” step-by-
step video prepared by the Drug Enforcement Agency. This
“treatise” isavailablethrough the discovery process; if your
prosecutor intends to play it, you are entitled to it in ad-
vance. Otherwise, you may have to obtain a copy through
the appellaterecord of acasein whichthetreatisewas played
into the record.

One such case isthe Fulcher case, supra, acasethat | tried
in Logan County in August 2002. The case was tried pre-
Kotila, but the Kotila objections were preserved and so the
Supreme Court reversed the methamphetamine convictions
while affirming on possession of anhydrousammonia. Inits
opinion, the Supreme Court summarized the DEA video and
gave step by step instructions how to make methamphet-
amine using the so-called “Nazi” method:

[T]he primary precursors of methamphetamine are
ephedrine or pseudoephedrine, anhydrous ammo-
nia, and sodium metal or lithium. Ephedrine and
pseudoephedrine are active ingredientsin common
antihistamine tablets. To separate the ephedrine or
pseudoephedrine from the corn starch and cellu-
lose, binding agents used to hold the active ingre-
dients together in tablet form, the tablets are first
ground into powder and soaked in denatured al co-
hol or methanol. The ephedrine or pseudoephe-
drine dissolves in the alcohol, leaving the binding
agents as akind of “sludge,” or “pill dough,” that
sinks to the bottom of the container. The alcohol
mixtureisthen funneled through coffeefiltersinto
aheat-resistant glassbowl, usually “ Corningware”
or “Pyrex.” The*“pill dough” remainsin the coffee
filters and is discarded. The glass bowl is then
heated until the alcohol evaporates, leaving a pure
ephedrine or pseudoephedrine powder.

Sodium metal or lithium strips are then mixed into
the powder. A wooden or plastic spoon is usually
used for mixing because ametal utensil might cause
an undesired chemical reaction. Anhydrous ammo-
niaisthen funneled into the mixturefrom, typically,

a propane tank through a plastic tube or rubber
hose. Application of the anhydrous ammonia to
the mixture causes a chemical reaction that con-
verts the ephedrine or pseudoephedrine into base
methamphetamine. After the anhydrous ammonia
evaporates, water is added to the mixture which
reactswith theresidual lithium and convertsit into
sodium hydroxide (lye). Ether isthen added to dis-
solve the base methamphetamine and separate it
from the sodium hydroxide. The methamphetamine/
ether mixtureisthen funneled through coffeefilters
into another glass container, leaving the sodium
hydroxide (and some methamphetamineresidue) in
thefilters. Thejar containing the methamphetamine/
ether mixtureisthen connected by plastic tubing to
a homemade hydrogen chloride gas “generator,”
usually a plastic gasoline container or a container
of thetypeinwhich ketchup or dishwashing liquid
iscommercially sold. Sulfuric acid and common salt
are mixed in the “generator” to create hydrogen
chloride gas that passes through the tubing into
the glass container and causes the methamphet-
amine to separate from the ether into a powdery
form that sinks to the bottom of the container. The
liquid ether is then drained off through coffee fil-
ters to leave the finished product of methamphet-
amine.

If the method of meth making alleged by the Commonwealth
isthe“Nazi” method, the Court may take judicial notice of
therecipeand allow youtoread it and argueitto ajury. (In
fact, this may be the only way to get the recipe from the
videotape into evidence, if either side objects to the video
being played. In Fulcher, in a footnote, the Court stated
that the audio of the tape would have been inadmissible
hearsay. Thisseemsto be an erroneous conclusion —books
can be learned treatises but not videos? After Fulcher, it
would seem that the sponsoring party would need either a
sponsoring witness, or a stipulation of admissibility from
the other side.)

Armed with the above, you should be able to make a check-
list of chemicals and equipment and processes involved,
and compare it to the anticipated evidence in your case. If
possible, find out at the preliminary hearing or suppression
hearing exactly what was seized. Get an exhaustive list,
either through testimony, or an inventory of itemsseized. It
helps to have the return of a search warrant, if there is one,
which liststheitems. But you must also find out what items
were destroyed there at the scene by HAZMAT personnel.
In short, get the entire universe of what was seized. You
must establish that at least one chemical is missing, and at
least one piece of equipment ismissing. Do not rely upon
the officer’s knowledge to fill in the gaps. If you ask the
question “what chemicals are lacking, here,” you are un-
likely to get the answer “anhydrous ammonia and lithium
batteries.” Continued on page 10
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Continued from page 9
5. TheKaotilaJury Instruction

The Kotila opinion gave asamplejury instruction for manu-
facturing methamphetamine, and presumably, all circuit
courts will follow this instruction. It is definitely an im-
provement over the usual instructions — where the items
have been particularly listed, and
thejury isin effect instructed that
the listed items are the ones put
in the list. However, aswill be
discussed below, there are prob-
lems with the Kotila instruction

as well, and defense counsel - S —  — — ——————

should preserve some objections
toit. Nevertheless, hereisthe Kotila model instruction:

Instruction No.
Manufacturing M ethamphetamine

You will find the defendant guilty of manufactur-
ing methamphetamine under thisinstructionif, and
only if, you believe from the evidence beyond a
reasonable doubt that in this county, on or before
, 2005, and before the finding of the
indictment herein, Defendant knowingly:

A. Hadinhispossession al of the chemicals or
all of the equipment necessary for the manu-
facture of methamphetamine;

AND

Did so with the intent to manufacture meth-
amphetamine.

[Kotila, p. 242]

I1. TheNEW M anufacturing M ethamphetamine Satute
KRS 218A.1432 asamended by Senate Bill 63 provides:

A personisguilty of manufacturing methamphet-
aminewhen heknowingly and unlawfully (a) manu-
factures methamphetamine or (b) with intent to
manufacture methamphetamine possessestwo (2)
or more chemicalsor two (2) or moreitems of
equipment for the manufacture of methamphet-
amine.” [Emphasisadded.]

Prong (@) of the old statute has been preserved,
and therefore afinished product is still required.

Prong (b) is the portion that has been drastically changed,
and which will present the most problems for the defense
attorney. Itisfar easier to provethe offense of manufactur-
ing under the new language, which may even allow for the
conviction of persons who have no intent to manufacture,
or who may have the intent to manufacture, but have done
nothing yet to act upon this intent.

“Between my gar ageand pantry back home,
| haveseven of theseitems. | would venture
toguessthat any reader of thisarticle
would haveat least three of theseitems.”

A. Possession of Two or MoreChemicalsor
Piecesof Equipment

We know already from the Fulcher case what seven chemi-
calsare necessary to produce methamphetamine employing
the ephedrinereduction of “Nazi” method: ephedrine (pseu-
doephedrine), anhydrousammonia, lithium (or sodium metal),
ether, sulfuric acid (commonly
found in drain cleaner), dena-
tured alcohol, and salt. Of these,
many people will have salt and
drain cleaner.

We also know what ten pieces of
equipment are necessary using
the same method: glassjars, mixing bowls, wooden or plas-
tic stirring implements, a blender or coffee grinder, coffee
filters, aplastic or glassjug, rubber tubing or hose, pliers, a
container with which to keep and apply anhydrous ammo-
nia, and aplastic funnel. Of these, many people might have
al but the anhydrous container. Between my garage and
pantry back home, | have seven of these items. | would
ventureto guessthat any reader of thisarticlewould have at
least three of these items.

B. Intent toManufacture

It is the “intent to manufacture” requirement that is sup-
posed to save otherwise innocent persons from being wrong-
fully prosecuted and convicted under this statute. The new
statute provides a definition.

“Intent to manufacture” means any evidence which
demonstrates a person’s conscious obj ective to manu-
facture a controlled substance or methamphetamine.
Such evidence includes, but is not limited to state-
ments, a chemical substance’s usage, quantity, man-
ner of storage, or proximity to other chemical sub-
stances or equi pment used to manufacture acontrolled
substance or methamphetamine.

In some cases, finding an intent to manufacture might not be
difficult. Some defendants who turn out to be guilty don’t
have the various chemicals or equipment spread through-
out the house where such items might be expected to be
kept. Thecoffeefiltersaren’t next to the coffee machine, the
pliersaren’tinthetool box, thefunnel and ether aren’tinthe
garage next to the anti-freeze and motor oil. Rather, suchan
individual might have funnels, bowls, wooden spoons, pli-
ers, hose, a gas can, mason jars, ether, salt, Drano, camera
batteries and powdered ephedrinein acardboard box shoved
under the bed. In that event, this statute serves the pros-
ecution well, because manufacturing will be proven even
though no anhydrous ammonia or an NH3 container is
present.

10
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But this definition of “intent to manufacture” is also going
to result inthe conviction of people who do not fall into that
category, and who in fact are not going to manufactureat all.

“ Statements’ — Whose statements? The statements of a
snitch who isfacing his or her own prosecution unless they
can provide the Commonwealth with the names of the
person(s) who manufactured the methamphetamine with
which they were caught? The so-called “confession” of
someone charged, who, in the course of arrest, admitted that
they had “smoked methamphet-
aminein the past?’

“A chemical substance susage” —
Wheat is a “chemical substance?”’
Doesit meanif the smell of etheris
in the house, and not in the garage
whereit should be, that intent ises-

“Theissueisthat an over zealouspolice
officer will claim probablecausetoarrest,
and then sear ch someoneincident to
arrest, and havethem spend anight or
twoinjail beforethey arereleased.”

they might, but that is not the only issue. Theissueisthat
an overzealous police officer will claim probable cause to
arrest, and then search someoneincident to arrest, and have
them spend a night or two in jail before they are released.
Someone known to have been previously convicted and on
probation or parole can be searched in hisor her own home,
where the police otherwise have no probable cause to
search. The use of the new statute can be imposed by the
police selectively and arbitrarily without any repercussions,
because of the low threshold provided by the new statute.

——— | \ Other WOrdS, the new statute cre-

ates an environment where the po-
licecan arrest first, then selectively
prosecute later, based on whether
they think ajury will convict.

What is a defense attorney to do?

usage also? Doesthismean that if meth hasbeen used, or is
even possessed by a person, that this establishes an intent
to manufacture?

“Manner of storage, or proximity to other chemicals’ —
Certainly, the box of chemicals and equipment described
aboveillustrates one polar end of how chemicalsand equip-
ment can be stored. But whereisthelinedrawn? If Drano,
engine starter fluid (ether), and highway salt are all stored
on the same shelf in the garage, isthat enough? Certainly, in
thekitchen, one might find mixing bowls, mason jars, wooden
and plastic spoons, and a blender all located close to each
other. Isthat enough?

“...includes, but not limited to,...” —In other words, thereis
no limit to the evidence. Imaginethe other methods of prov-
ing intent available to the prosecution:

e KRE 404(b) evidence: If the suspect has ever
been convicted of manufacturing, possession of, or
trafficking in methamphetamine, the prosecution will
try to use the prior conviction as proof of “intent.”
A former manufacturer out on parole might be spot
checked and, if heisliving at grandma’s, where she
has mixing spoons and bowls on the kitchen counter,
next to washed and drying Mason jars, the prosecu-
tion would claim probable causeto arrest and, under
the statute, convict.

e Possession of a recipe: As defense counsel, |
have acopy of Uncle Fester’sbook on how to manu-
facture methamphetamine. If | am also in posses-
sion of two or more pieces of equipment, why
couldn’t | be charged, arrested, indicted, and con-
victed?

Naysayerswould argue, “ But no onewould actually be con-
victed under those circumstances. A prudent prosecutor
would never push a prosecution of a case like that.” Well,

C. ChallengetheConstitutionality of the Satute

The constitutionality of the old methamphetamine statute,
which was ultimately interpreted to mean possession of all
the chemicals or all the equipment to manufacture metham-
phetamine, was challenged by defense attorneys on the
grounds that it was vague, overbroad, and violative of the
due process clause of the United States Constitution. 1t was
too easy for innocent persons to be convicted. It was ar-
gued that the fact that the statute contained an “intent to
manufacture methamphetaming” requirement wasinsufficient
to keep innocent persons from being arrested, charged, and
convicted.

The Kentucky Supreme Court was not moved by this argu-
ment though, and in Kotila v. Commonwealth, 114 S\W.3d
226, 248, reaffirmed the constitutionality of the statute:

[T]he void-for-vagueness doctrine only requires that
“apenal statute definethe criminal offense with suffi-
cient definitenessthat ordinary people can understand
what conduct is prohibited and in amanner that does
not encourage arbitrary and discriminatory enforce-
ment (quoting prior caselaw).” Seealso Caretenders,
Inc. v. Commonwealth, 821 S\W.2d 83, 87 (Ky. 1991).

Further, where astatute does not involve afirst amend-
ment right, afacial challenge based on vagueness can-
not be made; only a challenge to the application of
the statute can be made. (Kotilia, at 248, quoting
U.S v. Evans, 318 F.3d 1011, 1016 (10th Cir. 2003)).

Because the meth manufacturing statute in no way involves
thefirst amendment, the Court ruled there could be no facial
challenge, and instead held that the statute must be exam-
ined on an “as applied” basis. “Nevertheless,” the Court
continued, “because of the volume of convictions and ap-
peals emanating from the application of this statute, we
choose to address the issue directly rather than on a case-
by-case basis.” Kaotila, at p. 248. Continued on page 12
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Continued from page 11

Following that pronouncement, the Court analyzed the facts
of the case which produced the holding set out more fully
above, that is, that Kentucky’s meth manufacturing statute
was not void for vagueness as applied. The main thrust of
the argument was that no one except a manufacturer would
possess the chemicals or equipment necessary for manufac-
turing, because they are not normally possessed collectively
by anyone other than a manufacturer.

Appellant’s primary claim of vagueness relates to the fact
that the statute criminalizes the possession of otherwise
innocent household items, all of which except anhydrous
ammonia can be purchased at almost any retail department
store. . . .

Theargument might havemoremerit if weinter-
preted thestatuteasper mitting a conviction for the
possession of any, rather than all, of thechemicals
or equipment necessary to manufacturemetham-
phetamine. Aswenoted in Commonwealth v. Hay-
ward, [49 SW.3d 674 (Ky. 2001)], ‘thereisnorea-
son other than themanufactur eof methamphetamine
for having a combination of pseudoephedrine, lye,
rock salt, iodinecrystals, red phosphor us, toluene,
sulfuricacid, and hydrochloricacid in oneplace’
Thesameistruewith respect tothechemicalsand
equipment necessary to manufacturemethamphet-
amineby theephedrinereduction method.

* * %

Asnoted in Hayward [49 SW.3d 674 (Ky. 2001)], it
isunlikely that anyonewould possesstheright com-
bination by coincidence... and therequirement that
thedefendant possessall of thechemicalsor all of
theequipment constituting theright combination
virtually eliminatesthe possibility of arbitrary or
subjectiveenforcement. 1d., at 249 (emphasisadded).

Thus saying, the Supreme Court upheld the constitutional -
ity of the old statute. Now, the legislature, by enacting the
“two or more” standard, has removed the very underpin-
ning of theold statute’scongtitutionality. True, “any,” means
“one,” and twoismorethan one. But giventhat at least five
chemicals (salt, Drano, starting fluid, camera batteries,
sudafed) are legal to obtain and common to many house-
holds, and that al but one of the ten pieces of equipment are
legal and common to obtain, the difference between one and
two chemicalsor items of equipment isinconsequential. The
Supreme Court relied upon the fact that possessing all of the
chemicalsor al the equipment in the right combination “vir-
tually,” if not totally, “ eliminates the possibility of arbitrary
or subjective enforcement.”

In thisauthor’s opinion, the General Assembly hasrendered
a constitutional statute unconstitutional, and the statute
should not only be stricken asvoid for vagueness, but should

also be stricken as violative of due process, given that in-
tent, as defined, is so easily proven it is meaningless, and
will result in anyone ever convicted of any meth crime hav-
ing theintent prong automatically established in advance of
any future prosecution.

Do not forget to servethe state attorney general, even though
thisisan uncongtitutional “asapplied” challenge. See Jacobs
v. Commonwealth, 947 S.W.2d 416 (Ky.App. 1997).

D. ChallengetheSatuteasan “Intent Only” Crime

The new manufacturing statute also should be challenged
as creating an “intent-only” crime. With so many of the
chemical s and equipment commonplace in the household, a
person who truly has an intent to manufacture can be con-
victed of manufacturing even though he or she has truly
taken no steps in furtherance of that intention. Mere intent
to commit a crime is not normally punishable absent some
act clearly made in furtherance of theintent. Thiswas cer-
tainly true at common law (see Vinson v. Commonwealth,
248 S\W.2d 430 (Ky. 1952)), and was codified at KRS 501.030
by the legislature for Model Penal Code offenses:

A person isnot guilty of acriminal offense unless:

(1) He hasengaged in conduct which includes avol-
untary act or the omission to perform aduty which
the law imposes upon him and which heis physi-
cally capable of performing; and

(2 He has engaged in such conduct intentionally,
knowingly, wantonly or recklessly asthelaw may
require, with respect to each element of the of-
fense...

Thereisno reason to believe it would be less true for Drug
Code offenses, since Vinson v. Commonwealth would be
good law in the absence of a penal code application.

However, under the new statute, possession of only two
items is necessary for conviction, and the language of the
statute does not indicate that these chemicals or equipment
cannot be innocuous, everyday household items. The built-
in safeguard that “only a manufacturer would have these
items’ isgone. Thus, once aperson has the requisite intent
to manufacture, as proven by the statement of a snitch or
the possession of a recipe, the state will not normally be
without the meansto find an act in furtherance of theintent.

“Who cares?” may be the response. “So what if we catch
and convict manufacturers before they actually manufac-
turer? That's more meth off the streets, isn’t it?’

But that’s not the way we prosecute in this Commonweal th.
No other penal code crimeis punishable by intent only. Not
murder, not assault, not a sex offense, not theft. It is not
against the law to contemplate a crime — an act in further-
ance must be taken before we convict and imprison some-
one. The new meth manufacturing’s first prong makes it
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tautological that someone with “intent” will be guilty, un-
lessthey takeall the salt, coffeefilters, etc. out of their home,
and be sure not to live with anyone who has those items.

Likewise, sincethe constitutional argument in thischallenge
is a violation of the Due Process Clause, do not forget to
serve the attorney general.

I11. Lesser Included Offenses

(With Jury Instruction Forms)

If the state cannot prove that the defendant is guilty of
manufacturing methamphetamine, it will try to establish guilt
of alesser-included offense. Or, perhaps defense counsel is
the one seeking to establish an even lesser included of-
fense, because the prosecution believesit hasall the chemi-
calsor al the equipment necessary for aconviction of manu-
facturing.

A. Attempt

In Kotila, supra, defense counsel had argued that having
less than all the chemicals and less than all the equipment
should warrant an instruction for attempt to manufacture.
The Kotila court, however, foreclosed such an attempt in-
struction:

Thisargument [for an attempt instruction] failsfor
the same reason asthe Commonwealth’s argument
that possession of some but less than all of the
necessary chemicals would support conviction of
the primary offense. As noted..., the 2002 enact-
ment of KRS 218A.1437(1), possession of ameth-
amphetamine precursor, created a Class D felony
that is a lesser included offense of the Class B
felony manufacturing methamphetamine. Criminal
attempt to manufacture methamphetamine by pos-
session of some but less than all of the necessary
chemicalsor equipment, however, would beaClass
Cfelony. KRS506.010(4)(c). It thuswould bein-
congruous to interpret this statutory scheme as
creating aClass D felony for possession of ameth-
amphetamine precursor, but a Class C felony for
possession of, e.g., lithium batteries, starting fluid,
a Mason jar, a wooden spoon, or a cotton ball.
Kotila, at p. 243.

Thus, an attempt instruction based merely on possession of
lessthan all the chemicalsor al the equipment will fail. How-
ever, the Kotila court did identify two scenarios where a
chargeof criminal attempt to manufacture methamphetamine

may properly lie:

1. Wherethemanufacturing processhasbegun. Oneex-
ample of an attempt to manufacture methamphetamine
has already been given above —where a person has less
than all of the equipment or all of the chemicals, but has
already begun the manufacturing process. I1d. at p. 245.

Instruction No.
Criminal Attempt to
Manufacture M ethamphetamine

If you do not find the Defendant guilty under In-
struction No. ___, you will find him guilty under
this Instruction if, and only if, you believe from the
evidence beyond a reasonable doubt all of the fol-
lowing:
A. Thatinthiscounty on or about , 2005
and before the finding of theindictment herein,
Defendant, with theintent to manufacture meth-
amphetamine, either (1) possessed some, but
not all, of the chemicals necessary for the manu-
facture of methamphetamine, or (2) possessed
some, but not all, of the equipment necessary
for the manufacture of methamphetamine;
AND

That Defendant had already begun the pro-
cess of manufacturing methamphetamine by

(Identify process)

AND
That under the circumstances as he believed
them to be, the Defendant’s actions constituted
a substantial step to a course of conduct
planned to result in the manufacture of meth-
amphetamine;
AND
That Defendant did not thereafter abandon his
effort to manufacture methamphetamine under
circumstances constituting a voluntary and

completerenunciation of hiscriminal purpose.

2. Wherea" defendant attempt[d], but fail[], toobtain pos-
session of all of thechemicalsor equipment necessary
tomanufacturemethamphetamine.” Id., at p. 246. For
instance, where a person arranged to purchase from an
undercover agent acompletelab contained in aU-Haul.
U.S v. Leopard, 936 F.2d 1138 (10" Circ. 1991). Notethat
the Supreme Court, not thiswriter, placed the emphasis
on theword “all.” Thus, an attempt to get some of the
chemicals or some of the equipment will not suffice for
attempt. SeeJury Instruction Form“ Attempt (Failureto
obtain).”

Continued on page 14
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Continued from page 13

Instruction No.
Criminal Attempt to Manufacture Methamphetamine

If you do not find the Defendant guilty under Instruc-
tionNo. ___, youwill find him guilty under thisIn-
structionif, and only if, you believe from the evidence
beyond areasonable doubt all of the following:

A. That in this county on or about , 2005
and before the finding of the indictment herein,
Defendant, with the intent to manufacture meth-
amphetamine, attempted to obtain all of the chemi-
calsand/ or al of the equipment necessary for the
manufacture of methamphetamine, but did not do
S0;

AND

B. That under the circumstances as he believed them
to be, the Defendant’s actions constituted a sub-
stantial step to a course of conduct planned to
result in the manufacture of methamphetamine;
AND

C. That Defendant did not thereafter abandon his ef-
fort to manufacture methamphetamine under cir-
cumstances constituting avoluntary and complete
renunciation of hiscriminal purpose.

B. Possession of Precursor

Asmentioned, possession of ephedrine or pseudoephedrine
or any of itssalts, isomers, or saltsof isomersisillegal when
such possession is made with the intent to manufacture meth.
KRS218A.1437. ItisaClassD felony for afirst offense, and
Class C for asecond offense. Note, however, that the Kotila
point opined that if the pills are ground up and soaking in
water, the manufacturing process will have begun and the
greater offense of “attempt” will be available to the Com-
monwealth as alesser included of manufacturing.

C. Unlawful Digtribution of aM ethamphetamine
Precur sor

If the evidence against a defendant is only that he pos-
sessed ephedrine (whether or not soaking in water), with
theintent to sell it to someone who may or may not be mak-
ing meth, ask for alesser included instruction on the unlaw-
ful distribution of amethamphetamine precursor, codified at
KRS 218A.1438. Unlawful distributionisaClassD felony
for afirst offense and a Class C felony for each subsequent
offense.

Instruction No.
Unlawful Distribution of
M ethamphetamine Precursor

If you do not find the Defendant guilty under In-
struction No. ___, you will find him guilty under
this Instruction if, and only if, you believe from the
evidence beyond a reasonable doubt al of the fol-
lowing:

A. That in this county on or about
, 2005 and before the finding
of the indictment herein, Defendant knowingly
and unlawfully sold, transferred, distributed, dis-
pensed, or possessed with theintent to sell, trans-
fer, distribute or dispense, adrug product, or com-
bination of drug products containing ephedrine,
pseudoephedrine, or phenylpropanolamine, or
their salts, isomers, or salts of isomers;

AND

B. That in so doing the Defendant knew that the
purchaser [or transferee, etc.] intended that the
drug product or combination of drug products
would be used as a precursor to methamphet-
amine or other controlled substance, or was act-
ing in disregard as to how the drug product or
combination of drug products would be used.

Instruction No.
Unlawful Possession of Methamphetamine Precursor

If you do not find the Defendant guilty under Instruc-
tionNo. ___, youwill find him guilty under this In-
structionif, and only if, you believe from the evidence
beyond a reasonable doubt all of the following:

A. That in this county on or about
, 2005 and before the finding
of the indictment herein, Defendant knowingly
and unlawfully possessed adrug product, or com-
bination of drug products containing ephedrine,
pseudoephedrine, or phenylpropanolamine, or
their salts, isomers, or salts of isomers;

AND

B. Thatinsodoing it wasthe Defendant’sintention
to use the drug product or combination of drug
products as a precursor to methamphetamine or
other controlled substance.

D. Conspiracy

This is technically not alesser included offense, but is in
fact alesser different offense. Nevertheless, the Common-
wealth may dismiss the manufacturing charge and re-indict
on conspiracy if there are more than one co-defendant. A
conspiracy chargeisaC felony. To prove this offense, the
Commonwealth must prove an actual agreement to manu-
facture, and an overt act on behalf of one or more of the co-
conspiratorsin furtherance of the conspiracy. KRS 506.050.

Where no actual methamphetamine has been made, the De-
fendant will have a renunciation defense only where the
methamphetamine was not made because of his act of pre-
vention. If itisamatter of simply not having enough time or
materials to accomplish the manufacture, voluntary renun-
ciation is not a defense.
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Tnstruction NO.
Conspiracy to Manufacture Methamphetamine

If you do not find the Defendant guilty under In-
struction No. ___, you will find him guilty under
thisInstruction if, and only if, you believe from the
evidence beyond a reasonable doubt all of the fol-
lowing:

A. That in thiscounty on or about , 2005,
and before the finding of the indictment herein,
Defendant entered into an agreement with Iden-
tify Co-defendant(s) to manufacture methamphet-
amine, and that if he did so, such action would
constitute a substantial step in a course of con-
duct intended to result in the manufacture of meth-
amphetamine;

AND

That in so doing it was the Defendant’s intention
that the group of them would manufacture meth-
amphetamine;

AND

That pursuant to, in furtherance of, and during the
continued existence of such agreement, Defendant
and/or Co-Defendant did the following overt act
in furtherance of the conspiracy:

AND

That Defendant did not thereafter prevent the
manufacture of methamphetamine under circum-
stances manifesting a voluntary and complete re-
nunciation of hiscriminal purpose.

E Facilitation toManufactureM ethamphetamine

Thereisafineline between “facilitation” (KRS 506.080) to
manufacture methamphetamine, and “complicity” (KRS
502.020) to manufacture methamphetamine. In both, a de-
fendant must aid and/or abet someone who is charged with
manufacturing methamphetamine. The basic differenceis
that an accomplice shares in the intention to manufacture
methamphetamine, whereas the facilitator knows that the
principal isgoing to manufacture methamphetamine, but oth-
erwise does not share in the intention to make methamphet-
amine.

For example, consider the girlfriend who loans her boyfriend
some money, knowing that heisgoing to useit to buy some
materials to make methamphetamine at another person’s
house. So far, she has just facilitated the manufacture of
methamphetamine. If, however, sheintendsthat heisgoing
to give her some of the finished product in exchange for her
money, she is an accomplice. Or so one could argue to the

jury.

Tnstruction NO.
Facilitation to Manufacture M ethamphetamine

If you find Defendant not guilty under Instruction
No. __ andInstruction No. , youwill find her
guilty under this Instruction if, and only if, you be-
lieve from the evidence beyond areasonable doubt all
of thefollowing:

A. That in this county on or about , 2005,
Defendant committed the act of _ (Identify ac-
tion
AND

B. That when she did so she knew that othersintended
to manufacture methamphetamine;

AND

C. That when she did so she knew her actions would
enabl e other to manufacture methamphetamine;
AND

D. That she did not make a substantial effort to pre-
vent the others from manufacturing methamphet-
amine.

F. Trafficking of a Controlled Substance (M ethcathinone)

An alternative to methamphetamine that is starting to make
its presence known, at least in Western Kentucky, is
methcathinone, or “Cat.” Like methamphetamine,
methcathinone is made from ephedrine or pseudoephedrine.
Whereas methamphetamine is made by reducing the ephe-
drine, thereby eliminating the oxygen atom, methcathinone
ismade by oxidizing ephedrine, that is, removing two hydro-
gen atomsfrom the ephedrine. The chemical structureslook
likethis:

C6H5—HCOH —CH3NCH-CH3
Ephedrine

C6H5—HCH—-CH3NCH-CH3
Methamphetamine

C6H5—-CO—-CH3NCH-CH3
Methcathinone

KRS218A.1432 concerns the manufacture of methamphet-
amine, not methcathinone; “cat” is not a salt or isomer of
methamphetamine, but isawholly different Schedule | con-
trolled substance. Methcathinone manufacturing is cov-
ered by KRS218A.1412 (Traffickingin CS1st Degree). “ Traf-
ficking” is defined as “manufacture, distribute, dispense,
sell, ortransfer....” Trafficking in MethcathinoneisaClass
Cfelony for thefirst offense, not aClass B; so, remember to
ask for it if your only defense to manufacturing metham-
phetamineisthat it was cat, not meth.

Look for Chromium (used for chrome plating). Itisthe chemi-
cal used for oxidizing. Uncle Fester’sbook hasachapter on
making methcathinone.

Continued on page 16
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Continued from page 15

A trafficking instruction can be found in Cooper, Kentucky
Instructionsto Juries (Criminal), Chapter Nine, Part 2.

V. Lack of aUnanimousVerdict

To be convicted of a crime, there must be unanimous ver-
dict; that is, all twelve jurors in a felony case must agree
beyond a reasonable doubt that the Commonwealth has
proven each and every element it isrequired to prove. Ken-
tucky Constitution, Section 7. Typically, thisis not a prob-
lem because most crimes are defined such that the jurors
only have to answer “yes’ or “no” as to whether any par-
ticular element has been proven. But what happens if the
jury question has aternative elementsfrom which thejurors
must choose, and the instructions do not require the jury to
agree unanimously on any one particular aternative ele-
ment? Theresult could reflect the lack of aunanimous ver-
dict, and since the prosecution has the burden of proving
guilt by unanimousverdict, the conviction should be thrown
out.

Thereisafrequent danger of alack of unanimousverdict in
drug trafficking cases, because the crime of “trafficking”
can be completed in several different ways.

In Commonwealth v. Whitmore, 92 S.W.3d 76 (Ky. 2002), the
Kentucky Supreme Court reviewed ajury instruction where
thejury —in acocainetrafficking case— had been instructed
to find guilt only if the defendant possessed cocaine with
the “intent to distribute, dispense, sell or transfer” it to an-
other person. (Apparently, the instruction also alowed a
finding of guilt if there was an intent to manufacture the
drug.) In reversing the conviction, the court found that
there was no proof of a unanimous verdict, because there
was no evidence that the defendant had “dispensed” or
“manufactured” the drug.”

In so holding, the court relied upon Burnett v. Common-
wealth, 31 S.W.2d 878 (Ky. 2000):

[A] defendant is denied a unanimous verdict when
thejury is presented with alternate theories of guilt
in the instructions, and one or more of those theo-
ries, but not all, are unsupported by the evidence.
Themajority in [Burnett] held that such error, when
preserved, was not subject to aharmlesserror analy-
SS....

Any instruction which permits a conviction on the
basis of alternative theories that are not supported
by the evidence runs afoul of the due process re-
quirement that each juror’s verdict be based on a
theory of guilt in which the Commonwealth has
proven each and every element beyond a reason-
able doubt.

What about the context of manufacturing methamphetamine
cases? Thisissue of lack of unanimousverdict wasraisedin
the context of amethamphetamine casein two casesrecently
decided by the Kentucky Supreme Court.

A. Manufacturing Prong or Possession Prong

Suppose, for example, a defendant is caught “smoking” off
meth in his barn. The prosecution argues that there is a
finished product, but also, that all of the chemicalsare present
with which to manufacture methamphetamine. The defense
argues first, that there was no finished product, at least not
yet, and that key chemicals necessary to make meth were
not present. After the evidence is closed, the jury instruc-
tion is submitted whereby the jury may find guilt if they
believe either that the defendant was actually manufactur-
ing methamphetamine (prong (a)), or that the defendant pos-
sessed al of the chemical sto manufacture methamphetamine,
with intent to manufacture (prong (b)). Half of thejury be-
lievesthat there was afinished product, whilethe other half
believed that all of the chemicalswere present. Thetwelve
cannot agree on either prong. Having been given an either/
or choice, however, they do agree that defendant is guilty
under at least one of the prongs, and return a conviction.

In this scenario, the defendant is convicted even though
there was no unanimous verdict; the jury instructions al-
lowed a conviction without requiring the jury to agree upon
all elements.

Those were the facts in Johnson v. Commonwealth, 134
S.W.3d 563 (Ky. 2004). Thejury instruction allowed thejury
to aternatively find guilt if they found that he had “ manu-
factured methamphetamine” under prong (@) of the statute,
OR, if they found that he had possessed the chemicals or
equipment to manufacture, under prong (b). The Supreme
Court considered whether there was sufficient evidence to
convict under prong (a), and having found that there was,
held that there was no lack of a unanimous verdict:

A necessary inference from proof of actual manu-
factureisthat, at some point in time, he must have
had possession of both all the equipment and all
the ingredients necessary to manufacture metham-
phetamine. In other words, just as you can’t make
an omelet without breaking some eggs, you can’'t
make methamphetamine without having possession
of the necessary chemicals and equipment. Nor, as
demonstrated in the next section, is it likely that
someone would inadvertently combine the chemi-
cals and use the equipment to manufacture meth-
amphetamine by accident. Thus, intent to manu-
facture can beinferred from the act of manufactur-
ing aswell. Therefore, wehold that ther ewas suffi-
cient evidenceto convict Johnson under both ver -
sionsof themanufacturinginstruction. [Empha
sis added.]
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(Notethat the outcomelikely would have been different had
the situation been reversed, i.e., had the defendant been
found in possession of al of the chemicals and equipment,
but there was no finished product. A finished product may
imply possession of all that is necessary to make the meth,
but the converse is not true.)

Three months after the Johnson opinion was decided, in
Fulcher, supra, the court came to the opposite result on
seemingly similar evidence.

Asnoted in Part | of thisopinion, supra, although the
evidence was sufficient to support convictions of
manufacturing methamphetamine under KRS
218A.1432(1)(a) [the manufacturing prong], it wasin-
sufficient to support convictions under KRS
218A.1432(1)(b) [the possession prong]. Becausethe
instructions were worded in the alternative, i.e., “he
manufactured methamphetamine or possessed start-
ingfluid, etc.,” (emphasisadded), Appellant correctly
asserts that the instruction deprived him of hisright
to aunanimous verdict. Commonwealth v. Whitmore,
92 S.W.3d 76, 81 (Ky. 2002) (“[A] defendant isdenied
aunanimous verdict when the jury is presented with
alternate theories of guilt intheinstructions, and one
or more of those theories, but not all, are unsupported
by the evidence.”) (citing Burnett v. Commonwealth,
31 SW.3d 878 (Ky. 2000)). With respect to each
charge, the jury simply found Appellant guilty of
manufacturing methamphetamine without identifying
the theory under which guilt was found. Thus, Ap-
pellant is entitled to a new trial on the charges of
manufacturing methamphetaminein violation of KRS
218A.1432(1)(a).

The cases are irreconcilable, since in both cases: (1) ajury
instruction was tendered which asked the jury to find guilt
or innocence under either the manufacturing prong or the
possession prong, (2) there was sufficient evidence to sup-
port a conviction under the manufacturing prong, (3) there
was insufficient evidence to support a conviction under the
possession prong, and (4) counsel apparently objected on
grounds of lack of unanimous verdict both times. Does
Fulcher, being the more recently decided case, overrule
Johnson? Or isthere somedistinction | am not seeing. Read
and decide for yourself.

B. Possession of Chemicalsor Possession of Equipment.

A remaining unanswered question isthe situation where the
Kotila instruction is used (“possessed all of the chemicals
or all of the equipment to manufacture methamphetamine™),
but where, according to the evidence, the defendant pos-
sessed all of the chemicals, but not all of the equipment, or
all of the equipment, but not all of the chemicals. Provided
that the instruction is not worded so that the jury must de-
cide unanimously which one — chemicals or equipment —

they find the defendant to have possessed, reversible error
on grounds of lack of unanimous verdict will exist.

But only if the defense lawyer objects.

V. DoubleJeopardy | ssues

In Commonwealth v. Burge, 947 S.W.2d 895, 809-11 (K.
1996), the Kentucky Supreme Court held that a person can
be charged with two offenses arising out of one criminal
transaction so long as each offense requires proof of an
element that the other offense does not, and this is not a
violation of the constitutional protections against a defen-
dant being placed in “doublejeopardy.” Thelaw of double
jeopardy is still developing in the area of manufacturing
methamphetamine, but some of the common potential
charges have been already been addressed.

A. ManufacturingMeth & Possession of Precur sor

Where manufacturing is based upon possession of all the
chemicals, and one of these chemicalsisephedrine, the Com-
monwealth may not procure convictions on both offenses.
However, if the manufacturing charge is based on posses-
sion of equipment, possession of ephedrinewill constitute a
separate offense because ephedrineisachemical, not equip-
ment. Kotila, at p. 240.

B. ManufacturingM eth & Possession of a Controlled
Substance (Meth)

Where the possession of a controlled substance charge
under KRS 218A.1415 is based upon the possession of the
same methamphetamine that was the product of the manu-
facturing charge, thereisadouble jeopardy violation. How-
ever, where the methamphetamine is proven not to be the
result of manufacturing process (e.g., where methamphet-
amineresidueisfound on apieceof duminumfail), therewill
not be adoublejeopardy violation. Beaty v. Commonwealth,
125 S\W.3d 196, 212-213 (Ky. 2003).

C. Manufacturing Meth & Possession of Anhydrous
Ammonia

Kotila held that manufacturing methamphetamine would not
preclude a charge of possession of anhydrous ammoniain
an unlawful container, because each requires proof of an
element the other does not. Where a charge of manufactur-
ing is based upon possession of chemicals, the statute re-
quires possession of ALL of the chemicals, whereas the an-
hydrous statute requires only possession of the one chemi-
cal. Likewise, the anhydrous statute requires possession in
an unlawful container, whereas the manufacturing statute
makes no referenceto containers. Thus, doublejeopardy as
defined by the Burge case does not exist, for now. H
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DPA ANNuAL CoNFERENCE & AWARD WINNERS
by Shannon M eans, Executive Advisor

In June, the Department of Public Advocacy hosted arecord-
sized crowd toits 33 Annual Public Defender Conference at
the Galt House in downtown Louisville. The event offered a
wide variety of education opportunitiesfor public defenders
and other criminal defense attorneys. Nearly 500 participants
attended the conference, which featured updates on recent
changes to Kentucky’s criminal justice statutes and on new
case law from the state and federal courts.

During this year’'s awards banquet, special guests were rec-
ognized for their support and contributions for indigent de-
fense in Kentucky. Award recipients included State Senator
Charlie Borders and State Representative Jesse Crenshaw
for their effortsin providing resources to complete the full-
time public defender system and for reducing excessive
caseloads, aswell asDean Allan Vestal of the UK College of
Law, and Dr. Joe McCormick of the KY Higher Education
Assistance Authority, for their work in providing loan assis-
tance to public service attorneys. State Senator Gerald Neal
was al so recognized for alifetime of work for social justice.

Dr. Joe L. McCormick,
Executive Director and CEO of KHEAA,
accepting the Public Advocate’'s Award

David Tandy,a Louisville Metro City Councilman,
accepting the Nelson Mandela Lifetime Achievement Award
for Senator Gerald Neal from Ernie Lewis

Several full-time defendersre-
ceived special recognition dur-
ing the awards ceremony:

Rob Riley, DPA’'sNorthern Re-
giona Manager, was presented
with TheProfessionalisn& Ex-
cellence Award. The award
was established in 1999. Each
year, the President-Elect of the
Kentucky BarAssociation re-

ceives nominations and selects Shannon Means

the individual among them

who best emulates Professionalism and Excellence as de-
fined by the 1998 Public Advocate's Workgroup on Profes-
sionalism and Excellence: “Prepared and knowledgeable,
respectful and trustworthy, supportive and collaborative.
The person celebrates individual talents and skills, and
works to insure high quality representation of clients, and
takes responsibility for their sphere of influence and exhib-
itsthe essential characteristics of professional excellence.”
KBA President-Elect David Sloan presented Rob with his
award.

Rob Riley accepting the Professionalism and
Excellence Award from KBA President-Elect David Sloan
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Tom Griffiths accepting the
In Re Gault Award from Ernie Lewis

Tom Griffiths, Directing Attorney of DPA’'sMaysvilleoffice,
was presented with the In Re Gault Award. Thisaward hon-
ors a person who has advanced the quality of representa-
tion for juvenile defenders in Kentucky. Tom has distin-
guished himself by selfless representation of thousands of
juveniles in the Paducah and Maysville offices and in nu-
merous efforts to improve the quality of representation of
juvenilesthroughout the Commonwealth.

Jessie Luscher, Administrative Specialist in the Post Tria
Division of DPA, was presented with the 2005 Rosa Parks
Award. The Rosa Parks Award was established in 1995 to
honor a non-attorney who has galvanized other peopleinto
action through their dedication, service, sacrifice, and com-
mitment to the poor. After Rosa Parks was convicted of vio-
lating the Alabamabus segregation law, Martin Luther King
said, “1 want it to be known that we're going to work with
grim and bold determination to gain justice . . . And we are
not wrong . . . If we are wrong justice isalie. And we are
determined. . . towork and fight until justice runsdown like
water and righteousness like amighty stream.”

Jessie Luscher accepting the Rosa Parks Award

Jay Lambert of the Louisville-Jefferson County Metro Pub-
lic Defenders office was the 2005 recipient of the Gideon
Award. In celebration of the 30" anniversary of the U.S.
Supreme Court’slandmark decisionin Gideon v. Wainwright,
DPA established the Gideon Award in 1993. It ispresented
to a person who has demonstrated commitment to equal
justice and who has courageously advanced the right to
counsel for poor peoplein Kentucky. ll

&

Jay Lambert accepting the Gideon Award

Ed Monahan accepting the
Furman Capital Award on behalf
of the Juvenile Death Penalty Effort
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Risk oF FEDERAL PROSECUTION FOR A DEFENSE
ATTORNEY AND THE ForeENsic ExPERT WHEN
VIEWING AND RECEIVING IMAGES OF CHILD

PORNOGRAPHY IN PREPARATION FOR CRIMINAL DEFENSE
By Will Martinez, DPA Information ResourcesL aw Clerk

[. Introduction

A cursory review indicates that there has been no active pros-
ecution of a defense attorney (or the forensic expert) for pos-
sessing images of child pornography in connection with the
representation of aclient. Although thereis only a dearth of
relevant caselaw, litigation inthisareahas generally rested on
two grounds. The first, and most important, issue addresses
whether the defense counsel’s possession of theillicit material
in and of itself congtitutes an act in violation of either federal
(18 U.S.C. 88 2252, 2252A) or state statutes prohibiting child
pornography. The second issue arises when a prosecutor, who
typically hasaccessand control of theillicit materia, attempts
to restrict the defensefrom reviewing theimagesin preparation
foracrimind trial. Both concernswill be discussed.

[I. TheCriminality of a Defense Attorney’s Possession of
Child Pornography

In terms of ng theissue of whether acrimina violation
occurswhen adefense counsel reviews material deemed to be
child pornography, there appear to be no federal caseson point.
While several federa cases (which will be discussed in the
following section) have inherently presumed that no statutory
violation occurs under these circumstances, only three state
courts, in California, Arizona, and Nevada, have directly an-
swered the question.

InWesterfield v. Superior Court, 121 Cal.Rptr.2d 402 (2002), the
defendant was charged with misdemeanor possession of child
pornography inviolationof Cal. Pen. Code§311.1(2005). Id.a
403. Before arresting the defendant, the police searched his
home and seized hiscomputer which allegedly contained thou-
sands of obsceneimages prohibited by Cdliforniastatelaw. Id.
Considering that many of the itemswould most likely be used
in his prosecution, the defendant requested that the deputy
district attorney provide copies of the items and images that
were confiscated by the police. Id. However, the deputy dis-
trict attorney countered that California schild pornography stat-
uteexplicitly exempted only the* activitiesof law enforcement
and prosecuting agencies in the investigation and prosecution
of crimind offenses” Id. (citing Cal. Pen. Code§ 311.1 (b) (2005)).
According to the prosecution, duplicating theimages and dis-

tributing them to the defense would itself constitute an act in
violation the child pornography statute. Id. Nevertheless, the
prosecution allowed the “defense counsel to view the images
at the FBI's computer crimes office in the presence of law en-
forcement representativeswho remained in the room and moni-
tored their activities.” 1d.

Apparently dissatisfied with the prosecutor’s conditions as a
seriousimpediment to the hisright to aspeedy tria and effec-
tive assistance of counsel, the defendant moved the district
court to order the prosecution to produce the obscene materi-
alssothat “hisattorneyscould view them privately, havethem
examined by experts, and talk confidentially.” Id. at 403-404.
The tria court denied the motion, noting that the prosecution
had loosened its restrictions by alowing the defense counsel
to have “unfettered access’ to the materials by removing the
law enforcement presence from theroom. Id. at 403. Further,
the tria court agreed with the prosecution that copying and
distributing the materials to the defense attorneys would vio-
late the statute. 1d.

The CdiforniaCourt of Appeals, however, wasless convinced
by the prosecution’s interpretation of the statute. First, the
CaliforniaCourt of Appealsnoted that it wasthe responsibility
of courtsto “look[ ] to the plain meaning of the statutory lan-
guage and, if further analysisis necessary, apply areasonable
and common senseinterpretation and avoid absurdity.” 1d. at
404. According tothe Court, the Californialegidature enacted
the child pornography statute to prevent materials depicting
childrenin sexua scenarios from being published and distrib-
uted. Id. An exemption was made for prosecutorial and law
enforcement authorities so that these agencies could effec-
tively enforce the statute without being violative of the statute.
Id. (stating, “[i]f the statute extended to the crimina action
itsdlf, however, therewould be no conceivableway for the state
totry thesecases. . .). Inherent inthisstatutory exemption was
the ability for defense counsd to likewise use the materialsto
present acompetent defensein acourt of law. Asthe Court of
Appeals stated,
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[n]othing in the plain language of § 311.1 prohibits
the copying of images for use by the defense in pre-
paring for trial. The[prosecution’s] interpretation of
the statute—that the deputy district attorney would
violate that law if he copied the images for the de-
fense —not only defeats the purpose of the law and
exaltsabsurdity over common sense, but isalso logi-
caly flawed. If theexemptionin§311.1 (b) allowsthe
prosecutor to duplicate and distribute the images for
prosecution purposes as the [prosecution] readily
concede, then the prosecutor can duplicate and dis-
tribute theimageswith impunity to any of the players
in the criminal action—to the court pretrial as the
prosecutor did on the motion here, to thejury at trial
and/or to the defense as part of the prosecutor’s dis-
covery duties. In addition, to the extent there is a
genuine concern about the disposition of the mate-
rial provided to the defense, the court can issue a
protective order limiting disclosure to counsel and
their agents or order the return of the images to the
court for destruction at the conclusion of the case....
Id. at 404-405.

In Arizona, the state Court of Appeals has likewise deter-
mined that a defense counsel’s use of child pornography
solely for the purpose of providing a defense does not sub-
ject counsel to criminal liability. Cervantesv. Cates, 76 P.3d
449, 457 (2004) (stating, “wherethereisno evidence either
that the defense attorney or the defendant will use or dis-
tribute the material other than in preparation for and at trial
or any other harm asrequired by Rule 15(a), the court should
order the materials requested to be reproduced.”). In
Cervantes, the seized child pornography camein theform of
photographs and videotape. Id. at 452. When the defen-
dant requested that copies of the materials be provided to
defense counsel in discovery, as opposed to only allowing
the defense to have limited access under prosecutorial and
police supervision, the government raised theissue of crimi-
nality. |d. at 456. The prosecutionin Cervantesargued that,
unlike the statute in California, the Arizonachild pornogra-
phy statute provided no exemptions, and therefore the
prosecution’s dissemination of the illegal materials to the
defense would violatethe law. Id. To the Arizona Court of
Appeals, however, thelack of an exemption statute, like the
one in Westerfield, actually undermined the prosecution’s
case. According to the court,

Arizona s child pornography laws were not aimed at
prohibiting defense counsel from preparing for trial,
but to prohibit the spread of child pornography. . . .
Accepting the State’s argument would require this
Court to hold that because [Arizona s child pornogra-
phy statute] does not provide any immunity for law
enforcement officials, police possession of contra-
band, beit drugs or child pornography, would beille-
gal. Similarly, the State’'s showing of the pornogra-

phy at trial and even this Court’s receipt and posses-
sion of the pornographic materials on appeal would
be illegal. Provided that defense counsel, like the
police, prosecutions and court personnel use the ma-
terial solely for theinvestigation, prosecution, defense
and resolution of the case at hand, neither their pos-
session of it nor the State's copying of it solely for the
purposes should expose them to criminal liability.

Id. at 456-457.

As the California Court of Appeals did in Westerfield, the
Arizona Court of Appeals added that the trial court could
place “sufficient restrictions,” such as protective orders, to
ensure the materials were not used for any other reasons
than building and asserting a defense. Id. at 456.

The most recent state court to render a decision on this
issue was the Supreme Court of Nevada. Sate v. Second
Judicial Dist.Court ex rel. County of Washoe, 89 P.3d. 663
(2004). As in Cervantes, the dispute in Second Judicial
arose over the defense’s access to child pornography con-
tained on videotape. Id. at 665. However, as opposed to
Cervantes, where there were several tapes and morethan 23
hours of recorded child pornography, in Second Judicial,
theillicit material was contained only on asingle videotape
with the alleged acts of child pornography lasting less than
one hour. 1d. After viewing the videotape and reading the
briefs filed by the government and the defense, the trial
court in Second Judicial granted the defense's discovery
motion on the restriction that the videotape “be viewed by
those only necessary for the preparation of said defense.”
Id. Thegovernment filed awrit of mandamus, asserting that
following thedistrict court’s order would violate the Nevada
child pornography statute. 1d. at 666. Like Californialaw,
theArizonachild pornography statutes, Ariz. Rev. Stat. Ann.
88§ 200.710-200.730, included an exemption for law enforce-
ment officials investigating alleged offenses of child por-
nography. Id. (citingAriz. Rev. Stat. Ann. §200.735). Since
the exemption did not include defense attorneys, the Ne-
vadaprosecutorsin Second Judicial, likethe Californiapros-
ecutors in Westerfield, argued that defense attorneys were
merely “ private citizens[who] have no right to possesschild
pornography.” 1d. Following the examplesof the California
and Arizona courts, the Nevada Supreme Court stated,
[b]ecause nothing in the [Nevada child pornography stat-
utes] precludes child pornography from being copied for
the purpose of defending criminal charges, we hold that the
district court did not abuse its discretion in ordering the
Stateto provide the[ ] defendants with a copy of the video-
tape to adequately prepare for their defense.” 1d. at 668.
After interpreting the meaning of the Nevada child pornog-
raphy statutes, the Nevada Supreme Court went even fur-
ther by injecting a constitutional basisfor itsdecision. Ac-
cording to the Court,

Continued on page 22
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Continued from page 21

“[@]lthough NRS 200.735 does not specifically list
defense attorneys, the United States Constitution
and its amendments protect a defendant’s ability to
preparefor trial. The Fifth Amendment to the United
States Constitution protects a defendant’s due pro-
cess rights. Due process requires the State to dis-
close material evidence favorable to the defense.
Evidenceismaterial when thereisareasonable prob-
ability that had the evidence been available to the
defense, the result of the proceeding would have
been different.” 1d. at 666.

The Court believed that the defense planned to use the vid-
eotape in alegitimate manner “to show identity and consent
[sincetherewere also allegations of sexual assault,] by slow-
ing [the videotape] down and enhancing the video and au-
dio tracks.” 1d. at 668. Therefore, the Court held that the
“defendants’ constitutional rights trumped any prohibition
of [the Nevada child pornography statutes].” Id. In sum,
the Nevada Supreme Court provides the strongest language
upholding a defense attorney’s right to have access to dis-
puted child pornography in connection with the defense of
aclient. Not only did the Court assert that child pornogra-
phy statutes do not preclude defense attorneys from ob-
taining the material, but it also noted that rules of criminal
procedure and the United States Constitution itself demand
that the prosecution hand them over when litigation is pend-
ing. But see, Sate v. Ross, 792 So.2d 699 (2001) (Florida
appellate court holding that neither the United States Con-
stitution nor the Florida Rules of Criminal Procedure entitled
a defendant to receive copies of disputed child pornogra-
phy in order to necessarily preparefor trial.).

[1l. Limiting a Defense Counsel’sAccesstothe
Disputed Child Por nography Duetoits
Classification as* Contraband.”

Federal Ruleof Criminal Procedure 16(a)(1)(E) provides:

Upon a defendant’s request, the government must
permit the defendant to inspect and to copy or pho-
tograph books, papers, documents, data, photo-
graphs, tangible objects, buildings or places, or cop-
ies or portions of any of these items, if theitem is
within the government’s possession, custody, or
control and: (i): theitem ismaterial to preparing the
defense; (ii) the government intends to use the item
in its case-in-chief at trial; (iii) or the item was ob-
tained from or belongs to the defendant.

M ost tangible and computer-generated data, including items
defined as child pornography, are considered to fall under
theumbrellaof Rule 16(a)(1)(E). However, Rule 16(d)(1) al-
lows the court to regulate discovery, stating, “[a]t any time
the court may, for good cause, deny restrict, or defer discov-

ery or inspection, or grant other appropriaterelief.” Aswas
true in the aforementioned state cases, disputed child por-
nography is usualy in the hands of the prosecution when
federal litigationispending. While not necessarily the case
under varying statelaws, under federal law, contraband, such
as child pornography, can be generally exempted from pos-
sessory discovery by the defense. See, U.S. v. Kimbrough,
69 F.3d 723 (5th Cir. 1995) (stating, “[c]hild pornography is
contraband.”); But see, Cervantesv. Cates, 76 P.3d 449 (2003)
(Arizona Court of Appeals stating, “[n]othing in [Arizona
Rules of Criminal Procedure] 15.1 or 15.4 exempts contra-
band from being copied for use in defending criminal
charges.”). Therefore, in federal litigation, the issue turns
onwhether the Federal Rules of Criminal Procedure permit,
or even mandate, a trial court to order the prosecution to
give the defense copies of theillegal contraband it plansto
use to prosecute the defendant.

At this juncture, the federal circuits are split on this issue.
The Courts of Appealsfor the Fifth and Eight Circuits have
held that it is not always necessary for a prosecutor to pro-
videthe defense with copiesof theillicit materials. See, U.S
v. Kimbrough, 69 F.3d 723 (5th Cir. 1995) (upholding the
district court’s denial of a defendant’s motion to compel
production of a copy of avideo containing child pornogra-
phy); U.S v. Horn, 187 F.3d 781 (8th Cir. 1999) (upholding the
district court’s refusal to order the government to produce
copies of videos aleged, and later found, to contain child
pornography); Seealso, U.S v Husband, 246 F.Supp.2d 467
(E.D.Va. 2003) (finding Kimbrough and Horn as persuasive
authority in refusing to “order that contraband be distrib-
uted to defendant or his counsel.”). In Kimbrough, the
Fifth Circuit failed to reach the question on whether Rule 16
actually provides that “contraband can be distributed to, or
copied by, thedefense.” Kimbrough, 69 F.3d. at 731. Rather,
the Court stated that, even if aRule 16 violation was present,
the defendant failed because the “[g]overnment’s offer to
make the materials available for inspection but not allow
them to be copied wasreasonable.” 1d. Therefore, without
any showing of actual prejudice, the Court refused to find
any violation of the defendant’s due process rights. Id. In
Horn, the Eight Circuit used asimilar analysis. 187 F.3d at
792-793. TheEight Circuit noted that since child pornogra-
phy was prima facie contraband, Rule 16(d)(1) permitted
thetrial court to limit the defendant’sdiscovery of theillegal
materials. Id. at 792. Further, since the defendant suffered
no actual prejudice and he asserted a different rationale on
appeal for wanting accessto theillegal materials, the Eight
Circuit upheld the lower court decision. However, itisaso
noteworthy that both the Kimbrough and Horn courts re-
fused to promulgate an absol ute rule barring a defense coun-
sel from obtaining copies of child pornography in prepara-
tionfor adefense. Indeed, the Eight Circuit went far enough
to state, “[i]n aproper case, and perhaps after a preliminary
showing, such arationale might well haverequired thetrial
court to grant [the defendant’s] discovery motion.” Id. at
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792. “In both opinions, the circuit courts did not hold that
the district courts were required to reject the defendant’s
motion. Rather, they simply held that the district courts had
not abused their discretion by doing so.” U.S. v. Frabizio,
341 F.Supp.2d 47,50 (D.Mass. 2004).

While no federal appellate Court has reached the opposite
conclusion of the Fifth and Eighth Circuits, two district courts
have held that a defendant was entitled to obtain copies of
illegal, child pornographic material sthat were seized by law
enforcement and in the possession of the prosecution. See,
U.S. v. Hill, 322 F.Supp.2d 1081 (C.D. Cal. 2004); U.S v.
Frabhizo, 341 F.Supp.2d 47 (D. Mass. 2004). InHill, the pros-
ecution intended to introduce “over 1,000 images of child
pornography and/or child erotica which it discovered on
two 100 megabyte diskettes taken from the defendant’s
home.” Hill, 322 F.Supp.2d. at 1091. Whilethe government
was willing to allow the defense’s forensic expert to “ana-
lyzethe mediain the government’slab at scheduled times, in
the presence of a government agent,” the prosecution was
not willing to allow the defense to make copies of the mate-
rials. 1d. The prosecution noted that child pornography
was “contraband,” and like narcotics, any inspection of the
illegal materialsby the defense should be madein agovern-
ment lab under government supervision. Id. The district
court, however, disagreed with the prosecution’sanalogy to
narcotics. 1d. While an examination of anarcoticssampleis
generally a “straightforward, one-time event,” sifting
through thousands of images on azip disk would take“ hours,
even days,” to carefully analyze. |d. The court believed that
it would beinfeasiblefor the defense’ sforensic expert, who
was located outside the state of California, to be able to
make a complete analysis under the conditions presented
by the government. Id. at 1092. Further, without full access
to the materials*“ at the heart of the government’s case,” the
court also believed that the defendant would be prejudiced
because his attorney would be unabl e to provide competent
representation. 1d. Therefore, the Hillcourt held that, with-
out evidence that the defense attorney could not be trusted
with the materials, adetailed court order delineating how the
defense should handle the materials would be a sufficient
safeguard in the case. Id.

The District Court of Massachusetts found the Hill ratio-
nale persuasivein its decision on theissue last year. U.S. v.
Frabizo, 341 F.Supp.2d 47 (D. Mass. 2004). Aswastheissue
in Hill, the district court in Frabizo had to decide whether
the government should produce copies of the images to the
defense, or whether the defense’s viewing of the images at
the FBI building was sufficient. Again, the prosecution as-
serted the “ contraband” exception, and added that inconve-
nience to the defense could not justify “the re-victimization
[through repeated viewing] of the children depicted.” Id. at
49. However, following in the footsteps of the Hill decision,
the Frabizo court likewise asserted that the potential for
prejudice to the defendant was too great to limit discovery

in such a manner proposed by the government. The court
felt that, with a protective order in place, there was no rea-
son to assume that the defendant’s counsel or her expert
could not be trusted not to further disseminate the illegal
materials. Id. at 51. Furthermore, any “concern about re-
victimization would beimplicated regardl ess of whether the
defendant’s counsel and her expert viewed the images’ or
not. Id.

“Thegenuineissuedriving thewedge
between prosecutor sand defenseattor neys
ishow much accessmay a defense attor ney

havetotheallegedly illegal materials,...”

. _________________________________________________________________________|
IV. Conclusion

No federal or state court, trial or appellate, has held that a
defense counsel’s possession of, or accessto, disputed child
pornography for the purposes of providing a defense is a
per seviolation of any child pornography statute. Inherent
inall of thefederal court decisions, even the onesthat limit
the defense counsel’s access to the illegal material, is the
fact that no criminality isimplied when the defense counsel
(or hisexpert) usestheimagesin preparation for the defense
of criminal charges. The genuine issue driving the wedge
between prosecutors and defense attorneys is how much
access may a defense attorney have to the allegedly illegal
materials, not whether it is criminal on its face for the de-
fense attorney to actually view and disseminate the materi-
als. Eveninthe state cases where the prosecutorsraised the
issue of criminality in relation to a defense attorney having
access to the disputed child pornography, the prosecutor
was still willing to allow the defense attorney to access the
materials under certain conditions. Three state courts have
explicitly stated that attaching criminal conduct when de-
fense attorney views child pornography while defending a
client is an absurd interpretation of child pornography stat-
utes. Thefederal courts have already moved past that basic
premise, and are now focusing on the issue of what condi-
tions should be placed on the defense attorney (and his or
her expert) in accessing such materials. l

e

Never doubt that asmall group of thoughtful, commit-
ted citizens can changetheworld. Indeed, it isthe
only thingthat ever has.

—Margaret Mead

_
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THE SUPERVISED PLACEMENT

RevocaTioN ProcEss IN KENTUCKY
By LondaAdkins, DPA Juvenile Post Dispositional Branch

Justice should remove the bandage
from her eyes long enough to distinguish
between the vicious and the unfortunate

— Robert Green Ingersoll

Youth within the criminal justice system challenge the com-
mitment of the government to protect individual rights. Over
the last 100 year history, the juvenile court has undergone
two (2) major reforms, resulting in the conclusion that juve-
niles are entitled to the same constitutional protection as
adults and that the juvenile system has failed to deliver on
its promise of rehabilitation for delinquent youth.r Often,
courts assert the best interest of the child standard with
little attention given to ajuvenile's basic rights of life. Our
juvenile code combines the historical parens patriae? doc-
trinewith sanctionsasillustrated in KRS Chapter 635.5 Of -
ten, ajuvenile's liberty interest and due process consider-
ations are sacrificed to “save the child”. Hence, the juve-
niles are the “unfortunates’ that are subject to this system
of supervised placement revocation. Currently, there are
approximately 600 children committed to the Department of
Juvenile Justice and placed in the community. All of those
individuals are subject to revocation.*

The Process

505 KAR 1:090 specifiesthe Department of Juvenile Justice
(DJJ) administrative regulations governing the Supervised
Placement Revocation procedure (SPR).> The committed®
juvenile is subject to a contract with the Department of Ju-
venile Justice, which delineates the conditions of his/her
probation. The supervised placement revocation processis
triggered when the juvenile violates one of the contract con-
ditions, escapes custody, is arrested, or is charged with a
felony offense. SPRisdivided into two (2) distinct hearings,
probable cause and revocation. The process is similar to
adult probation, the basic likeness being the liberty concern
of the juvenile. However, a neutral and detached hearing
body, the parole board, makes the final decision regarding
adults facing parole revocation’, thereby affording adults a
greater level of protection against arbitrary decision making.
With Youth, the commissioner for the Department of Juve-
nile Justice makesthe final decision regarding youth facing
revocation.

Doesthe Juvenile Posea Community Risk?

The DJJ probation officer initiates the supervised revoca-
tion processfor aDJJ-committed youth who isin acommu-

nity placement. The officer may
seek probation if the youth is
charged with a new felony of-
fense or commits acts creating
safety concerns for the youth or
thecommunity. Accordingto DJJ
policies, youth who display such
tendenciesrequireimmediate at-
tention and are placed in deten-
tionfacilities.

The Juvenile Service Worker

Londa Adkins

(JSW) hasagreat amount of dis-
cretion concerning the probated juvenile'sbehavior. For in-
stance, although felony charges require immediate place-
ment, the decision to begin the revocation process is not
automatic. The JSW may decide to avoid the revocation if
there are extenuating circumstances. In that case, the JSSW is
required to report the circumstances that have influenced
her decision to avert revocation to the Regional Manager.
This choice is one of the many examples of authority the
JSW holds over the juvenile. The subjective nature of this
relationship is not always defined in the supervised place-
ment contract, therefore, it isimportant to examine the con-
tract and challenge the alleged violation if the juvenile’'s
termsare not clearly defined or exceed reasonabl e expecta-
tions.

Onceasafety concernisestablished, thejuvenileistakento
detention.® The absence of asafety concern allowsthejuve-
nile to stay at home pending the scheduling of the probable
cause hearing. However, if the juvenile is a safety risk, he/
sheistaken into custody and will remain pending the final
hearing.

Next, the JSW preparesthe Supervised Placement Violations
Report, which includes a written statement supporting her
request for Commissioner’s Warrant.® This request is sent
to the Juvenile Services District Supervisor. KRS 635.100
establishes the process of supervised placement revocation
and the effect of escape, absence without leave, or violation
of conditions of placement.’® The individuals subject to the
statue are those juveniles who are either: committed to DJJ
or in placement (foster care, residential, group homes, hos-
pital, assessment center, detention); or committed to DJJ
and placed on supervised placement (in the community or
foster placement). The Juvenile may be taken into active
custody by any juvenile probation officer or any peace of-
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ficer. Timerequirements begin at thetimethe child is picked
up. Custody triggersthe 5-day time requirement for prelimi-
nary hearing (probable cause hearing). At this point, DJJ
notifies the juvenile, the parents, and DPA of the hearing
and alleged violations.

Probable CauseHearing

This initial hearing is the first step in a two-part process.
The hearing officer is required to determine the validity of
the allegations against the juvenile using the probable cause
standard of proof. The child’s safety risk is determined dur-
ing the probabl e cause hearing. The Juvenile Service Worker,
the client, the client’s attorney, his’her parents (or guard-
ian), any witnesses, DJJ personnel, and the hearing officer
are present. The Hearing Officer isaDJJ- contracted attor-
ney, usually located in the county where the detention facil -
ity is located. During the procedure, evidence is presented
to establish violations of the supervised placement contract.
The proceedings are informal and hearsay evidence is al-
lowed. The Hearing Officer is required by statute to me-
chanically record the proceedings. The hearing normally takes
place in the detention facility or local DJJ office within 5
days (excluding weekends and holidays) of the youth being
taken into custody.™* Although, the juvenile or his attorney
may waivethetimerequirement, itisessential that thewaiver
is voluntary.

The Juvenile may testify or refuseto testify during this por-
tion of the hearing. The Juvenile may examine and cross-
examine witnesses and present negating evidence.

The hearing examiner summarizes the allegations; the evi-
dence presented, and issues a decision. The Juvenile Ser-
vice Worker must present evidence of the alleged violations
and represent the Department of Juvenile Justice.

The hearing examiner determines probable cause of the al-
leged violations and the safety risk. If probable cause is
found as to both, the juvenile remainsin custody. If prob-
able cause is found regarding the violations, and no safety
risk exists, then the juvenile is released and the revocation
hearing is scheduled. If no probable causeis established on
either, the juvenile must be released. Usually, anew proba-
tion contract will beinitiated by the JSW and the supervised
placement isrestored.

This hearing allows the youth and her attorney to challenge
the alleged violations. Thisis definitely the time to defend
any actions that have been deemed violations by the JSW.
Here, the contract terms must be scrutinized and carefully
examined. Often, the alleged violations do not correspond
to theyouth’s contract. Often, the hearing examiner will de-
cide that an allegation has not been proven adequately or is
beyond the scope of the supervised placement contract.
Theallegation will beremoved from the record and the sub-
ject matter of the final hearing will be limited to only the

other, remaining allegations, on which the hearing officer
did find probable cause.

Supervised Placement Revocation Hearing -
TheFinal Hearing

When the juvenile is in custody pursuant to a
Commissioner’swarrant, the supervised revocation hearing
must occur within 10 days (excluding weekends and holi-
days) of the probable cause hearing. A continuance may be
granted upon request.

The Hearing Officer must notify the juvenile and parents of
specific alleged violations and their right to counsel. The
noticeincludesthe time and the hearing location. Addition-
aly, the Officer must notify DJJ staff that they shall, upon
written request, provide copies of all revocation documents
to the juvenile's attorney within 5 working days of the re-
ceipt of request.

The Officer conductsthe hearing by reading theterms of the
Supervised Placement allegedly violated. These violations
are the parameters of the hearing. Object to the discussion
of any information that has not been addressed during the
probable cause hearing. The juvenile service workers are
not attorneys and frequently attempt to include unrelated
information or stricken allegations.

The Officer administersthe oath, takes testimony from wit-
nesses, and mechanically recordsthe hearing. All partiesare
allowed to establish pertinent facts and circumstancesrela-
tive to the allegations, bring witnesses, and cross-examine
witnesses. The standard of proof is the preponderance of
evidence presented at the hearing.

The Hearing Officer determinesif violations exist and sub-
mits written findings of fact within 3 working days. This
recommendation regarding revocation is forwarded to the
DJJRegional Director. Thereafter, the DJJ Regional Director
(or Designee) makes the final decision and tenders a deci-
sion letter within 5 working days. The juvenile remainsin
custody if revoked. A placement decision isrequested from
the DJJ Centralized Intake/Classification Branch. Although
DJJ policy statesthat placement isto occur within 10 days,
this rarely happens. There is no statutory placement time
period. However, excessive periods may be challenged. Itis
difficult to expedite the placement of ayouthinaresidential
facility, but not impossible. Urge the JISW to movethe youth
quickly in order to begin histreatment, thereby, minimizing
the duration of his detention, which is thought of as “dead
time,”12 and thus protecting the youth’s liberty interest by
not allowing the child to be detained unnecessarily.

Appeals- TheReview by the Commissioner of DJJ

The appeals procedure is broad and loosely defined within
505 KAR 1:090. Appealsmust take place within 10 daysand

include all justification for reversal. Thereisa2-page limit
Continued on page 26
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Continued from page 25

and appeals are written to the DJJ Commissioner. The Com-
missioner must respond within 5 days.

Judicial Review of theAdministrative Decision

After al administrative remedies have been exhausted, an
Original Action may befiled in Franklin Circuit Court. The
Original action must include: a motion to proceed without
payment of filing fees,*® the Petition for review, al procedural
history, a motion to seal, and the appendix. The right to
appeal the decision to Franklin Circuit Court is based on
American Beauty Homes Corporation v. Louisville and
Jefferson County Planning Commission, et. al., the court
held that “there is an inherent right of appeal from orders of
administrative agencies where constitutional rights are in-
volved, and Section (2) of the Constitution prohibitsarbitrary
power.” 4

Flawswithin the Process

Thesupervised placement revocation procedureisar bitrary
and violatesthe 14th Amendment tothe US Constitution, and
Sections 2,11, & 14 of the K'Y Constitution. The taking of
evidence concludeswith the Hearing Officer, whoisalicensed
attorney, issuing findings and a recommendation. Yet, it is
the DJJ Regional Manager who makes the final revocation
decision after the Hearing Officer issues findings and arec-
ommendation. The DJJRegional Manager isnot present dur-
ing the hearing, nor does he/she examine testimony or weigh
the gravity of the evidence presented. This Regional Man-
ager supervises the JSW who originally requested revoca-
tion. In essence, DJJ staff initiates the revocation by request-
ing aCommissioner’s Warrant, contractsthe Hearing Officer
to conduct the hearings, and finally, makes the final revoca-
tion decision. The obvious conflict of interest makes a bal-
anced decision impossible.

505 KAR 1:090 violates due process by denying juveniles
equal protection under law. The Hearing Officersare con-
tracted by DJJand thus employed by DJJ. Their employment
relationship challenges their objectivity and weakens any
claim that they are “neutral and detached” as required by
Morrissey v. Brewer, 408 U.S.471 (1972).

The equal protection problem isseen in the contrast between
thetwo different systemsused for incarcerated adultsand for
committed youth. The adult parole revocation decision is
made by a neutral/detached parole board without monetary
tiesto the Department of Corrections staff who advocate for
revocation. 501 KAR 1:040. But, thejuvenilerevocation deci-
sion is made by personnel tied administratively and mon-
etarily to the DJJ staff who push for revocation during these
adversaria proceedings. And, the ability of DJJadministra-
tion to overrule the hearing officer’s decision denies juve-
niles equal protection.

The JSW has afamiliar relationship with the probated juve-
nile. Frequently, the JSW has monitored the juvenile’s be-
havior from his first contact with the court system. There-
fore, the JISW may have encountered instances of problem
behavior previously. The JSW is trained to use graduated
sanctions and other methods of behavior management. It is
important to note the age of the alleged violations based on
the amount of time the JSW has worked with the youth and
the nature of the relationship. Essentialy, the JSW is as-
signed to police the probated youth's daily behavior. Object
to any alleged violations over 90 days after the discovery of
the JISW. KRS 533.040(3) governs adult probation and parole
revocation. Thisstatute notesthat revocation shall take place
prior to the expiration of sentence or within 90 days after the
grounds for revocation come to the attention of the Depart-
ment of Corrections. Thejuvenile should be equally protected
under this section and failure to apply standard to juveniles
would deny them equal protection contrary to the 14th Amend-
ment, US Constitution and Sections2 & 14, KY Constitution.

Thebasicrulesof evidencearenot used. Thehearing offic-
ers admit hearsay evidence and frequently the JISW who tes-
tifies presents nothing but hearsay. As advocates for the
youth, counsel should argue that hearsay isimpermissible at
the final hearing. Although 505 KAR 1:090 Section 2(6)(g)
allows hearsay in probable cause hearings, 505 KAR 1:090
Section 2(2)(g) does not mention hearsay evidencein super-
vised placement revocation hearings. Where language ap-
pears in one section of a statute, but the legislature omits
that language from another section of the same Act, it is
presumed that the legisl ature’s omission was intentional and
purposeful. Palmer v. Commonwealth, KY. App.,3 SW. 3rd
763, 764(1999). Therefore, the practice of alowing hearsay
evidence at the final hearing should be objected to vigor-
oudly.

Themost basic rules of evidence are often overlooked based
onthereference, in 505 1:090, to “informal” proceedings. The
right to cross-examine witnesses, confront and question does
not regularly occur. Often, the JISW presents reports drafted
by other individual swho have had contact with the probated
youth. Usually, the letters and memorandum do not support
your client and are damaging. The JSW will try to admit re-
ports, letters, or internal e-mails or notes from the juvenile’'s
former teachers or counselors. Most often the documents do
not get beyond the hearsay exception and contain vague
and indefinite language but, regardless, are admitted based
on the “informal” nature of the proceeding. The Supreme
Court held that confrontation and cross-examination was a
minimum in parole revocation.®® Object to the admission of
the materials into the record. Insist upon the presence of the
document or report author for examination.

Problemsin casesinvolving stale allegations. Thejuvenile
may have already received a consequence for the alleged
violations that are the subject of revocation proceedings.
The JSW has the duty to impose sanctions for any violation
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of the contract. Generally, the juvenile has violated some
portion of their contract and the revocation is prompted by
the latest infraction. Object on the basis of equitable estop-
pel. The JISW could have requested revocation at the time of
the violation, but chose not to take action. Therefore, the
juvenilerelied to his’her detriment upon the JSW’simplicit
promise not to revoke. Additionally, the JSW requires en-
hanced or new conditions after ajuvenile breaches his con-
tract.® Hence, thejuvenileis subject to anew contract initi-
ated upon revision of the old probationary conditions.

Problems in cases involving drug screens. Failed drug
screens are the basis of numerous revocations. The objec-
tion should be based on the lack of due process, the lack of
reliability of the results and should be used only for the
JSW’sinformation in making treatment decisions.?” Usually,
the JISW is the person administering the drug screen. Ques-
tion the JSW’s training and understanding of the process
used to detect substances. The JISW is not a chemist and is
likely to be unable to describe the chemistry underlying the
testing process or chain of custody. Often, the tests are not
sufficiently reliable to be admitted in court, asnoted in DJJ
Drug Screens policy.® The JISW must complete certification
offered by the drug screening company in order to perform
thetesting.® Albeit, the JISW does not qualify as an expert
to perform or explain drug testing. Thenew DJJ policy states
that the result of afailed drug test can only be used in con-
junction with other violationsto revoke.® Further, the testi-
mony of the JSW can be objectionable under KRE 702.2

Conclusion

How many of you can remember thefirst timeyou were away
from home? Did you go to camp or visit arelative? Even a
voluntary leave from your home evokes a degree of fear,
sadness, or helplessness. The liberty interest of juveniles
should not be taken lightly, nor should it be given away. As
zealous advocates, the supervised revocation process al-
lows another opportunity to have our clients' voices heard.

Endnotes

1. See Grisso, Thomas. Forensic Evaluation of Juveniles. (1998).
The author describes the history of the juvenile justice system
beginning with the first special system of justice for juvenilesin
the U.S. established in Cook County (Chicago), Illinais, in 1899.
Thefirst reform, U.S. Supreme Court cases of the 1960's, Kent v.
U.S (1966) and In re Gault (1967) provided that the juvenile
justice system would not continue to act without consideration of
constitutional protections. The second reform, in response to a
wave of violent offenses that took place in the 1990’s, resulted in
legislative changes throughout the country. In particular, asserting
apunitive objective as primary in casesinvolving extreme violence
by juveniles.

2. The authority of the state to act as a parent who provides for
the needs and welfare of ayouth.

3. KRS Chapter 635 shall be interpreted to promote the best
interests of the child through providing treatment and sanctionsto
reduce recidivism and assist in making the child aproductive citi-
zen by advancing the principles of personal responsibility, ac-

countability, and reformation, while maintaining public safety, and
seeking restitution and reparation; KRS 600.010(2)(€).

4. Open records request, May 2005.

5. 505 KAR 1:090 became effective June 12, 2000. The Depart-
ment of Juvenile Justice was established in December 1996. Revo-
cations began to take place in approximately 1998, without estab-
lished procedures as required by KRS 635.100. This deficiency
prompted thefiling of an original action in Franklin Circuit Court
entitled L.M. v. Kelly, Franklin Circuit Civil Action No. 99-Cl-
00469, Opinion and Order entered February 9, 2000.

6. Commitment means an order of the court which places a child
under the custodial control or supervision of the Cabinet for Fami-
liesand Children, Department of Juvenile Justice, or another facil-
ity or agency until the child attains the age of eighteen (18) unless
the commitment is discharged under KRS Chapter 605 or the com-
mitting court terminates or extends the order. KRS 600.020(12).
7. The Supreme Court found the minimum requirements for due
process is the following: 1. Written notice of the claimed viola-
tions of parole; 2. Disclosure to the parolee of evidence against
him; 3. Opportunity to be heard in person and to present wit-
nesses and documentary evidence; 4. The right to confront and
cross-examine adverse witnesses ( unless the hearing officer spe-
cifically finds good cause for not allowing confrontation; 5. A
“neutral and detached” hearing body such as a traditional parole
board, members of which need not bejudicial officersor lawyers,
and 6. A written statement by the factfinders as to the evidence
relied on and reasonsfor revoking parole. Morrisey v. Brewer, 408
U.S. 471(1972).

8. The safety concern is defined by the behavior that places the
juvenile or community at risk for physical injury.

9. A commissioner’swarrant isadocument issued by the Depart-
ment of Juvenile Justice directing that a juvenile be taken into
custody, pursuant to 635.100

10. KRS 635.100 addresses children committed to or in custody of
DJJ. The section delineates the procedures for revocation, admin-
istrative hearings and regul ation promul gation.

11. DJJ operates 10 detention facilities statewide with housing
capacity of approximately 526 juveniles.

12. DJJ residential programs use the “phase system” to gauge
progress within the program. Both behavioral or treatment goals
and time spent at the facility count towards progress in the pro-
gram. Youth do not get “credit” for time spent in detention. “Dead
time” is detention time that does not expedite the child’s release
from custody.

13. KRS 31.110(4) states: a person, whether a needy person or
not, who isaminor under the age of eighteen (18) and whoisinthe
custody of the Department of Juvenile Justice and isresidingin a
residential treatment facility or detention center is entitled to be
represented on alegal claim related to his or her confinement in-
volving violations of federal or state statutory rights or constitu-
tional rights.

14. American Beauty Homes Corporation v. Louisville and
Jefferson County Planning Commission, et. al., Ky., 379 SW.2d
450, 456(1964).

15. Morrissey v. Brewer, 408 U.S.471 (1972).

16. DJJ policy 607 defines the Juvenile Services Workers duties
and responsibilities regarding probation.

17. DI policy 4 A-7

18. DJJ policy 4 A-7 (111)(G).

19. DJJpolicy 4 A-7 (111)(A).

20. 1d.

21. The JSW cannot qualify as an expert; therefore, her testimony
should be omitted. ll
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INTERVIEW SUCCESS
By Warren Allred, I nvestigator, DPA Maysville Office

Interviews are akey component of communication. Whether
it isaconversation with awitness or a meeting with a client,
interviews can play an important role in successful represen-
tation of the client. If not conducted in the proper way, an
interview can be a waste of time and can lead to a negative
cloud being placed over al future contact with theinterviewee.

Those problems can be averted or reduced by following some
basic guidelinesto assist in preventing a difficult interview.

» Plan for theinterview. Prepare ahead of time. Read dis-
covery materials, review records, and develop questions
to assist you in gaining the information needed. Try to
come up with general questionsto keep theinterview flow-
ing. Specific, detailed questions may be needed at a cer-
tain point during the interview, but to start an interview
with adirect question may limit thetype or amount of infor-
mation you receive and may shorten theinterview process.

» Do not be argumentative. Put the subject being inter-
viewed at ease. Any uncomfortablefeelings may makefor
adifficult interview. Always remain calm and make the
subject feel calm. Thistype of environment is more condu-
cive to asuccessful interview.

» Privacy. Try to conduct the interview with as much pri-
vacy as possible. Make the subject feel comfortable. If
you conduct an interview in aperson’sresidence, you may
begin a conversation by remarking about something that
you noticein the home, a photograph, a collection of some
sort, or even the weather. This may make the person feel
more comfortable. No bright lights or rubber hoses are
needed. Usually, the defense goal is to obtain pertinent
information, not obtain a“ confession”.

» Let them talk. Let the subject of the interview do the
talking. This does not mean that you do not control the
interview- you do. But, do not dominate it, just control it
with well timed questions and comments. Talking makes
the subject feel more at ease during the interview and al-
lows for more information to be recalled and shared more
easily. The point isthat minor details that may have been
forgotten may berecalled back to memory giving you more
possibly important information.

» Timing and type of questions. Time important questions
properly to keep theinterview flowing. Keeptheinterview
balanced with direct questions but also veil the interview
with friendly, non-offensive, non-argumentativetalk. Make
the questions easy to understand. A question that is hard
to understand can ruin a train of thought and can slow
down the flow of the interview. Try to steer away from
closed-ended questions that call for simple yes or no an-
swers. Short answersdo not assist in encouraging conver-

sation. On the other hand, open-ended questions aid in
elaboration and assist in helping the thought process flow
more freely. Try to “lead the questioning” but without
asking “leading questions’. By this, | mean try to direct
guestioning to obtain an answer you may need but do not
ask aquestion with the answer already included. You may
have an idea of what awitness may say from reading dis-
covery or from other sources, but alow the subject to tell
you the information themselves. You can lead the subject
toward that information but do not ask a question showing
that you already know what they will tell you.

» Beagood listener. Make eye contact. Keep the flow of
the interview going with statements such as, “and then
what did you see?’ or “and what was next?’ This encour-
ages more conversation and a greater chance for more in-
formation. Useinterviewing techniquesthat will stimulate
memory. Having the subject recall eventsin achronologi-
cal order isone good way to promotetherecalling of events.
If necessary, begin with what the subject did after waking
up that morning and have the person recall what happened
during the day leading up to the event in question. Starting
with the beginning of the day can help create apath for the
subject to follow and get the memory activated. If pos-
sible, conduct interviews at the scene of the event.

» Notetaking. Take notesbut do not writealife story during
the interview. Taking time out to write down every item
causes a loss of eye contact and may make the subject
slow down to let you keep up with what they are saying.

» Ending. End the interview properly and on a good note.
You may have to interview the person multiple times. Be
polite. Ask the subject if they have anything elseto add or
if they have any questions for you.

> Reporting. Read your notesafter theinterview and writea
summary as soon as possible, including any statements
that you recall were made.

Remember that multiple versions of the truth may exist. The
defendant, the victim, and witnesses may all havevarying ver-
sions of what happened. Thegoal of theinterview isto obtain
the witness honestly-remembered version of the truth, with an
eye toward proving the best defense. Aim to obtain statements
of fact that are consistent and verifiable. If the attorney knows
what awitnesswill say, it allowsfor better trial preparation.

If theinterview is asuccess, you have gained the upper hand.
Thiswill make the subject more receptive to subpoena service
or for further follow-up interviews. Theseguidelineswill not
solve every problem or difficulty that you may encounter, but
hopefully they will assist you in making your interviews more
successful. H
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PLAIN VIEW . ..

Commonwealth v. Mobley
160 S.\W.3d 783 (Ky. 2005)

OnJuly 22, 2001, aLexington police officer saw atruck parked
with its lights off in Martin Luther King Park. The officer
stopped and found three men sitting in the truck. He got out
and asked the men what they were doing in the park, sinceit
was closed. He got varying and unsatisfactory answers, so
he asked for backup. The officer asked the driver for con-
sentto search. Thedriver initially agreed, but then declined.
The officer asked the three men to get out of the truck “to
conduct a weapons search.” As they got out of the truck,
the officer saw acrack pipe on the floorboard of thetruck on
the passenger side near where Mobley was sitting. The
officer arrested all three men on possession of drug para-
phernalia, and proceeded to search the truck incident to
arrest. The search resulted in seizure of three push rodsand
.2 gramsof crack cocaine. Once at thejail, an additional .36
grams of crack cocaine was found on Mobley.

Mobley was indicted for possession of a controlled sub-
stance, promoting contraband, and possession of drug para-
phernalia. He moved to suppress the evidence seized on
July 22 from thetruck and from his person. The motion was
overruled by thetrial court, which ruled that the crack pipe
had been found in plain view, and that there had been prob-
able cause to arrest all the people in the truck. Mobley
entered aconditional pleaof guilty and received concurrent
sentences totaling one year.

The Court of Appeals reversed Mobley’s conviction. The
Court held that there was insufficient evidence that Mobley
possessed the crack pipe and thus the arrest was illegal
because the misdemeanor had not been committed in the
presence of the officer asrequired by KRS431.005(1). There-
fore, the evidence seized incident to the arrest wasillegally
seized. “‘Since Mobley’s physical proximity to the crack
pipe was his only connection to the pipein the present case,
there was not sufficient evidence that Mobley committed
the misdemeanor offense of possession of drug parapher-
naliain the presence of the police.’”

The Supreme Court granted discretionary review. In an opin-
ion written by Chief Justice Lambert, the Supreme Court
reversed the Court of Appeals. Theissue posed by the case
was “whether Mobley possessed the crack pipe, solely or
jointly with the other occupants of the car, in the presence of
theofficer. If apolice officer may reasonably infer fromthe
circumstances that the occupants of an automobile have
knowledge of, or exercise dominion and control over contra-

band, an arrest for a mis-
demeanor offense commit-
ted in his presence is
proper.”

To answer this question, Ernie Lewis, Public Advocate

the Court relied heavily

upon Maryland v. Pringle, 540 U.S. 366 (2003). InPringle,
the Court had addressed a similar situation where the officer
could not tell who in acar possessed contraband. The Court
held that the officer could “ reasonably infer from the circum-
stances that the occupants had knowledge of, and exercised
dominion and control over the contraband.” Relying upon
Pringle, the Court held that it was reasonabl e for the officer
“to believe that Mobley was in constructive possession of
drug paraphernalia, and wastherefore committing a ClassA
misdemeanor inthe officer’spresence... Therefore, the mis-
demeanor was committed in the presence of Officer
Abbondanza and the arrest was proper.” In doing so, the
Court overruled Mash v. Commonwealth, 769 SW. 2d 42
(Ky. 1989).

Moore v. Commonwealth
159 SW.3d 325 (Ky. 2005)

The police in Fayette County obtained a search warrant to
search Moore's apartment. The affidavit in support of the
search warrant provided information from abank that Phillip
Moore had created a fraudulent bank account using the so-
cial security number from a person in Las Vegas, Nevada.
The account was funded with a computer-generated check
from a company in Harold, Kentucky. Two car purchases
were also made using the fraudulent bank account by ob-
taining aloan from athird bank. The warrant issued by the
magistrate allowed for a search of Moore’'s home, specifi-
cally for “* computer graphic fileswhich depict Social Secu-
rity Cards, State DriversLicense, and Federal, State or Local
issued documents in a manner that could be used in the
production of counterfeit documents...[plus] computer hard-
ware, or computer software which can collect, analyze, dis-
play, store, transmit or print electronic or magnetic dataused
in the production of counterfeit documents.” The defen-
dant was arrested foll owing the execution of the search war-
rant. Hemoved to suppress, and while the judge agreed that
the affidavit failed to demonstrate probabl e cause, the judge
allowed the evidence in, based upon the good faith excep-
tion to the warrant requirement, citing Crayton v. Common-
wealth, 846 SW. 2d 684 (Ky. 1992). Thedefendant entered a
conditional guilty plea and was sentenced to 20 years in
prison.

Continued on page 30
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In an opinion written by Justice Wintersheimer, the Court
upheld the decision of thetrial court. The Court agreed with
the trial court that the good faith exception should apply.
“Considering all of the circumstances, including informa-
tion known to the police officer and not set forth in the
affidavit, it isreadily apparent that the officer acted in good
faith and in accordance with the exception. The officer tes-
tified at length in the suppression hearing and indi cated that
prior to preparing the affidavit, she had visited the premises
and conducted both surveillance and investigation into the
situation. The landlord had advised her that Moore rented
an apartment there and she observed a repossession of his
vehicle outside the residence. Shetestified that she had no
reason to believe that Moorelived or worked anywhere else
other than the address that she was investigating.”

It isunclear from the opinion whether that information was
part of the affidavit presented to the magistrate. However,
the Court explicitly statesthat the“trial judge properly con-
sidered mattersoutside the affidavit. Crayton tolerates con-
sideration of matters outside the affidavit in a good-faith
determination.” Thus, under thisholding, the 4-cornersrule
doesnot apply to agood-faith determination. Crayton, how-
ever, does not seem to go that far. “We are troubled that the
judge to whom the affidavit was presented may have been
provided information which did not appear on the face of
the affidavit. It isthe duty of the judicial officer toissue or
deny the warrant based solely on the facts contained within
thefour corners of the affidavit. Here we must assume that
the warrant was issued solely on that basis or that such was
the judicial determination so far as the officer was aware.
The error in the assessment of the affidavit was a judicial
error and any error in receipt of information extrinsic to the
affidavit waslikewiseajudicial error.” Crayton, at 689.

The Court also held, contrary to thetrial court, that the affi-
davit contained sufficient factsto constitute probable cause.
“The facts stated in the affidavit made it clear that Moore
was conducting criminal activity, and the nature of that ac-
tivity involved the production of fraudulent
instruments...The trial judge ruled that the warrant lacked
probable cause, but based on the other testimony of the
detective, did not suppress the evidence under the Leon
exception for good faith. Given that the evidence is admit-
ted either way, we affirmthetrial judgefor the correct result,
albeit for the wrong reasons.”

Justice Keller dissented. Inabrief opinion, he stated that he
dissents “because the affidavit in support of the search
warrant for Appellant’s apartment did not establish prob-
able cause that evidence of counterfeiting would be present
in the apartment.”

Sowell v. Commonwealth
2005 WL 736250, 2005 Ky. App.
Lexis87 (Ky. Ct.App 2005)

InMarch of 2002, severd Louisville police officerswere stak-
ing out a crack house. One of them saw a person, who he
recognized as a wanted person, get out of ared Toyota and
go into the house. The officer recognized the individual as
aperson whose photograph he had seenin a“warrant pack.”
The person came back out of the house and drove away.
Theofficersfollowed the Toyotaand pulled it over. A search
of thetwo peoplein the car reveal ed plastic bags containing
crack cocaine. Both were charged with trafficking in co-
caine. A motion to suppress was denied by the trial court,
holding that “the police had conducted a lawful investiga-
tive stop of the vehicle based on their awareness of Sowell’s
outstanding arrest warrants.” Sowell entered a conditional
pleaof guilty.

The Court of Appealsaffirmed in adecision written by Judge
Combs, joined by Judges Dyche and Knopf. The Court held
that the officers had areasonabl e suspicion of Sowell’s hav-
ing outstanding arrest warrants based upon having seen
the picture in the warrant pack. The Court rejected the
defendant’s position that, because the police had destroyed
the warrant pack, the officer’stestimony could not berelied
upon.

Letterlough v. Commonwealth
2005 WL 1056382, 2005 Ky. App.
Lexis105 (Ky. Ct. App 2005)

Detective Mike Brackett of the Jefferson County Sheriff’s
Office was contacted in 2003 by a“ confidential informant”
that he had used once before and considered reliable. The
informant stated that L etterlough was selling drugs from a
room at InTown Suites, aplace Brackett knew was a source
for drug sales. Theinformant described acar that L etterlough
would be driving. Brackett and four other officers went to
the InTown Suites and found that Letterlough was regis-
tered there. Brackett also found that Letterlough had drug
convictions and was on parole. They then began to watch
theroom for which Letterlough wasregistered. Eventually,
acar matching the description pulled up near theroom and a
person matching Letterlough’s description got out. The
police approached and began to talk to Letterlough. When
Letterlough consented to a pat down search, a gun was
discovered. A more thorough search incident to the arrest
for being a convicted felon in possession of a firearm re-
vealed cocaine and marijuana. Letterlough wasindicted and,
after losing his motion to suppress, entered a conditional
guilty plea.

The Court of Appeals affirmed in an opinion by Judge
Johnson and joined by Judges Buckingham and Schroder.
The Court held that there was, at the time of the stopping, a
reasonabl e suspicion that L etterlough was engaged in crimi-
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nal activity, and thus the Terry stop and frisk was legal.
“While it is correct that information from an anonymous
tipster that isnot predictive of aperson’s conduct and is not
corroborated is not sufficient to support a Terry stop and
that information obtained from aconfidential informant may
be insufficient to establish probable cause to support a
search warrant or awarrantless arrest, it is not correct that
information obtained from areliable, confidential informant
when coupled with some independent verification from a
police investigation cannot be sufficient to support a Terry
stop.”

United Statesv. Hudson
405 F.3d 425, 2005 U.S. App. L exis 6956,
2005 Fed.App. 0188P (6th Cir. 2005)

A warrant went out for the arrest of Scotty Lee Hudsonon a
charge of an August 21, 2000, robbery of a One-Stop market
in Gallatin, Tennessee. After receiving atip that Hudson
would be with agirlfriend in her Taurus going to her job at
the Pantry, the police went to the Pantry and staked it out.
TheTaurusarrived, and the police approached it at 3:00 p.m.
All the occupants of the car were patted down and placed in
handcuffs. During the pat-down of Scotty Lee Hudson,
crack cocaine wrapped in plastic baggies was found in
Hudson’s pocket. After the arrest, the officer permitted
Hudson’sgirlfriend to go to aresidence where Hudson stayed
and where the girlfriend stored some things. She signed a
consent to search, although she denied living there or hav-
ing authority to consent to search. The officers asserted
that she consented to search voluntarily. During the search
of the residence, a gun was found. Hudson was charged
with being a felon in possession of a handgun and with
possession of crack cocaine. After losing a motion to sup-
press, Hudson entered into a conditional guilty plea.

The Sixth Circuit reversed in an opinion written by Judge
Clay and joined by Judge Cole. The Court found that, be-
cause it had taken a year to execute the warrant, the ques-
tion was whether the anonymous tip had given the police
reasonabl e suspicion to stop the girlfriend’s car in order to
arrest Hudson. The court found that the anonymoustip had
not linked Hudson to hisgirlfriend’scar. “Therecordinthis
case demonstratesthat the officers had no more than ahunch
that one of the passengers in Potts's car was Hudson. Un-
der the Fourth Amendment, it isclear that thisisnot enough;
instead, for an officer’s suspicion to merit description as
‘reasonable’ it must be‘ grounded in specific and articulable
facts, that a person [the officer] encounter[s] was involved
in or is wanted in connection with a completed felony...A
review of Hensley and subsequent cases instructs us that
the facts relied upon by the officers in this case were not
‘specificand articulable,” 1d.; nor wasthe basisfor the Terry
stop of Potts's car ‘particularized and objective.”” “Here,
the Gallatin police officers encountered a car with Potts at
the wheel and two black male passengers. Reasonably sus-
pecting only that Potts and Hudson were once romantically

involved, and knowing that Hudson is black, the officers
elected to stop the car. When viewed in light of the authori-
tieswe have examined, thesefactsare plainly insufficient to
justify the Terry stop. Despite having awarrant for Hudson's
arrest, the officers apparently did not have his mugshot on
hand, nor even his physical description (other than that he
isblack.)”

The Court noted that they were not ruling that Hudson’'s
arrest on the warrant was invalid. The Court confined its
holding to the evidence obtained as aresult of the stopping
of the girlfriend Potts’ car. “[W]e hold that while Hudson
may be arrested and face prosecution for aggravated rob-
bery, the crack cocaine obtained during theillegal stop must
be suppressed because it is ‘the fruit of the fact that the
arrest was made [pursuant to an illegal stop] rather than [a
legal one].””

The Sixth Circuit sustained the district court’s finding that
Potts had apparent authority to consent to the search of the
residence. “To recapitulate the circumstances of the present
case, and crediting the officers' representation of the facts,
the officers reasonably believed the following: Potts and
Hudson were romantically involved and had a child; Potts,
Hudson, and the child lived with Hudson’s grandmother at
the home at 212 East Eastland; and Potts had a key to the
home. We hold that these circumstances, considered in their
totality, would lead a reasonable police officer to conclude
that Potts had authority to consent to the search of the
residence.”

Judge Siler dissented in part. He believed that, under all of
the circumstances, there was reasonable suspicion for the
police to detain Hudson after approaching Potts’ car.

Beard v. Whitmore Lake School District
402 F.3d 598, 2005 U.S. App. L exis 5323,
2005 FED App. 0155P (6th Cir.)

In 2000, astudent reported to her gym teacher that her prom
money had been stolen. Teachers and administrators re-
sponded by searching the gymnasium and students’ back-
packs. Themale studentswererequired to lower their pants
and underwear and to removetheir shirts. Twenty male stu-
dents were searched in this manner. Five female students
were also searched in thisway. No money was discovered.

The school district, the teachers and administrators, and
one police officer was sued in 42 USCA 81983 by the stu-
dents and their parents. The district court denied summary
judgments.

The Sixth Circuit, in an opinion by Judge Rogers and joined
by Judges Guy and Dowd, reversed the district court. The
Court found that the searches were unconstitutional. How-
ever, “at the time the searches occurred, the law regarding

the reasonableness of a strip search under these circum-
Continued on page 32
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stances was not clearly established,” and thus a summary
judgment should have been granted.

Theimportant holding for our readersisthat the searches of
the students violated the Fourth Amendment. The Court
held that the privacy interests held by the students were
great. The nature of the intrusion was also viewed as great.
The Court viewed the nature of the governmental interest as
not of great weight. “School administrators have areal in-
terest in maintaining an atmosphere free of theft. But, a
search undertaken to find money servesalessweighty gov-
ernmental interest than a search undertaken for items that
pose a threat to the health or safety of students, such as
drugs or weapons.” “The highly intrusive nature of the
searches, the fact that the searches were undertaken to find
missing money, the fact that the searcheswere performed on
a substantial number of students, the fact that the searches
were performed in the absence of individualized suspicion,
and the lack of consent, taken together, demonstrate that
the searcheswere not reasonable. Accordingly, under T.L.O.
and Vernonia, the searches violated the Fourth Amend-
ment.”

United Statesv. Hunyady
2005 WL 1281997, 2005 U.S. App. Lexis 8682,
2005 Fed.App. 0217P (6th Cir. 2005)

Alan Hunyady was living at his deceased father’s house
after the estate’s personal representative had denied con-
sent. The personal representative informed the police that
he had seen two machine guns and a silencer at the house,
and gave consent to search theresidence. The policefound
the guns and charged Hunyady with possession of an un-
registered machine gun. After Hunyady lost his motion to
suppress, he entered a conditional guilty plea.

The Sixth Circuit, in an opinion written by Judge Gilman,
affirmed the decision of the district court. The Court re-
jected Hunyady’s argument that he had a reasonabl e expec-
tation of privacy because he was a “tenant by sufferance.”
Instead, he was viewed as atrespasser under Michigan law,
with no reasonable expectation of privacy. The Court also
agreed with the government that, even if Hunyady had a
reasonabl e expectation of privacy in hisfather’s house, the
personal representative had given consent to search and
thus the search was legal.

SHORT VIEW . ..

1 Satev. Peterson, 110 P.3d 699 (Utah 2005). The police
may not conduct a Terry frisk of an individual, and then
give him a jacket in order to go outside, and frisk the
jacket prior to handing it over. “Officerswould need only
provide a suspect with an item not relevant to the inves-

tigation that would otherwise fall outside the scope of a
Terry frisk in order to thereby bring the item within per-
missible parameters so that they could perform a search
of it.

San Jose Charter of Hells Angels Motorcycle Club v.
City of San Jose, 402 F.3d 962 (9th Cir. 2005). The Ninth
Circuit has held that a warrant authorizing the seizure of
“any indicia of gang activity” did not allow for aseizure
of all such items, including expensive motorcycles, are-
frigerator, in addition to shooting guard dogs outside of
the clubhouse.

Litchfield v. Sate, 824 N.E.2d 356 (Ind. 2005). Aspart of
the Indiana Constitution, police must have a reasonable
suspicion prior to searching garbage or trash left on the
curb for collection. The Court did not examine the rea-
sonable expectation of privacy issue that California v.
Greenwood, 486 U.S. 35 (1988) relied upon, but rather
used a reasonableness analysis in arriving at their con-
clusion. “We believe a requirement of articulable indi-
vidualized suspicion, essentially the same asis required
for aTerry stop of an automobile, imposes the appropri-
ate balance between the privacy interests of citizens and
the needs of law enforcement. Allowing random searches,
or searches of those individuals whom the officers hope
to find in possession of incriminating evidence gives ex-
cessive discretion to engagein fishing expeditions.” See
also Satev. Galloway, 109 P.3d 383 (Oregon 2005) reach-
ing the same conclusion.

. Georgiav. Randolph, 604 S.E.2d 835. (Ga. 2004). TheUS

Supreme Court has granted cert (Georgia v. Randolph,
125 S.Ct. 1840 (Mem) (2005)) in this case to determine
whether an occupant of a house may give consent to
search when the other occupant of the house has already
indicated that a search cannot occur.

. Commonwealth v. Charros, 443 Mass. 752 (Mass. 2005).

The police violated the 4" Amendment and the Massa-
chusetts analogue when they stopped occupants of a
residence subject to a search warrant one mile away from
the house. The occupants were unaware of the search
warrant at the time of the seizure. Thus, evidence seized
incident to the stop should have been suppressed. This
is a permutation of the rule announced in Michigan v.
Summers, 452 U.S. 692 (1981), where the Court had al-
lowed for the detention of occupants of a house about to
be searched pursuant to a warrant.

. InreJansen, 444 Mass. 112 (Mass. 2005). A defendant

charged with acrimemay legitimately request aDNA swab
be taken from an uncharged person without violating the
Fourth Amendment. The defendant must make a show-
ing of need. The authority for thisis the Massachusetts
Constitution, which givesthe defendant theright “to pro-
duce all proofs, that may be favorable to him...and to be
fully heardin hisdefen[sle.” Significantly, the Court noted
that this did not mean that the prosecution could use the
evidence against the third party without looking again at
the Fourth Amendment issue. ll
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KENTUcKkY CASE REVIEW
By Astrida L emkins, DPA AppealsBranch

Alley v. Commonwealth,
160 S.W.3d 736 Ky., April 21, 2005
Affirming

Michael R. Alley was convicted of murder and fourth-degree
assault and was sentenced to life without the possibility of
parole for 25 years. The convictions arose from an incident
occurring at Sue’s Handi Mart in Wayne County. Alley had
become infatuated with the murder victim, who eventually
took out three warrants against him for harassment. In No-
vember 1995, Alley entered the store with a.22 caliber rifle,
killing thewoman. Her co-worker, caught inthe crossfire, was
shot inthe hip. Alley had along history of mental problems
sincereceiving aseverebrain injury from a1980 car accident.
He had been hospitalized at | east seven times. After acompe-
tency hearing, Alley was found incompetent to stand trial
and was committed to the Kentucky Correctional Psychiatric
Center (KCPC) for treatment. Hewasrel eased | ater that year,
but once again found incompetent to stand trial. Involuntary
commitment proceedingsfollowed and Alley was committed
to Central State Hospital. He was released and re-indicted
threemonthslater. At athird competency hearing, Alley pre-
sented testimony from a neuropsychologist about the devas-
tating effect hisbraininjury had on hisability to participatein
his defense. Nonetheless, Alley was found competent to
stand trial and presented an insanity defense.

Alley raised several issuesincluding: 1) whether it was error
to find the defendant competent to stand trial; 2) whether it
was error to decline to hold a hearing to determine whether
the defendant should be forcibly medicated; 3) whether there
was sufficient notice of aggravating circumstances; 4) whether
the order of the closing arguments in the penalty phase was
error; and 5) whether the verdict formswere prejudicial.

Therewassubstantial evidenceto support thetrial judge's
finding of competency. Thetria judgewasallowedtofindthe
testimony of one expert more crediblethan the other. Thetrial
judge had the authority to accept the medical evidence he
found the most convincing, and this evidence was sufficient
to support his findings.

Thetrial court did not err in failing to hold a hearing on
whether Alley should be forcibly medicated at trial. The
medication at issue was prescribed, in part, to assist Alley in
becoming competent and participating in his own defense.
Defense counsdl filed amotion asking thecourt to order Alley’s
medi cation be stopped during the trial. The grounds for the
motion were that Alley was not medicated at the time of the
shootings and the jury was entitled to see his actual physical
and mental state on that day. Arguably, forcing the defen-

dant to take medication that
distorts his real mental state
would deny hisright to an in-
sanity defense. First, the court
held that the trial judge prop-

Astrida Lemkins

erly ruled that the proper mo-
tion was not before him, asthe defendant was not under court
order to take or not to take medication. Defense counsel
agreed with that decision, thus the issue had been waived.
Further, the court held that the appellate claim was without
merit, since the issue was whether the defendant was insane
at the time of the offense, not his state of mind at the time of
trial. Finaly, Alley’s case was distinguishable from cases
where judgesimproperly ordered defendants to take medica-
tion during trial because here, independent medical officials
ordered the medication.

Aggravating circumstancesdo not havetobecharged inthe
indictment. Alley argued hisfederal due processrightswere
violated because the aggravating circumstance relied on by
the prosecution was not set forth in theindictment. The court
held that the record indicates Alley had sufficient notice of
the aggravating circumstance used to enhance his sentence
eligibility. Thusno error occurred.

Thetrial court did not err in denying defense counsel’ sre-
quest tomake hispenalty phaseclosing argument after the
prosecutor. Alley argued that KRS532.025(1), whichinvolves
all caseswherethe death penalty “may” beimposed, requires
certain procedures be followed. Specifically, subsection (a)
states that “(T)he prosecuting attorney shall open and the
defendant shall close the argument.” Defense counsel re-
quested this procedure be followed but the trial court de-
clined since the prosecutor had chosen not to seek the death
penalty. The court held that because the death penalty was
not an option for the jury, “emphasis on the word ‘may’ is
unconvincing.” Thus, subsection KRS532.025 (1)(a) allows
a defendant to present a closing argument after the prosecu-
tion only when he is facing the death penalty.

Thepenalty phasever dict form did not improperly mandatea
sentence. Alley argued that he was denied due process be-
cause the verdict form improperly directed the jury to fix his
sentenceat lifewithout parole for twenty-fiveyearsif it found
the aggravating circumstance to exist. Alley contends this
was palpable error pursuant to RCr 10.26. The challenged
instruction directed the jury that if it found the aggravating
circumstance beyond a reasonable doubt, it shall be consid-
ered in fixing a sentence. The court held that, while the in-
struction could have been drafted more concisely, the jury

had adequate information so as to determine the suitable and
Continued on page 34
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available penalties. Therefore, any possible error did not af-
fect the fundamental fairness of the proceedings.

A two-justicedissent. Chief Justice Lambert and Justice Scott
concurred in part and dissented in part. In the dissent, writ-
ten by Justice Scott, the dissenters disagreed with the major-
ity on the medication issues. The dissenters held the jury
clearly would have benefited frominsight into Alley’s physi-
cal and mental state during the offense. Next, they found the
trial court had jurisdiction to involuntarily commit Alley to
Central State and approve the use of an anti-psychotic, thus
thetrial court had jurisdiction to order him taken off medica-
tion. Thedissent cited Section 11 of the Kentucky Constitu-
tion: “inall criminal prosecutionsthe accused hastheright to
be heard by Himself...” Finally, the dissent suggested the
proper solution would be to un-medicate Alley for a video-
taped deposition and then re-medicate him for trial. Thispro-
cedure would guarantee he would be competent for trial while
allowing thejury to seethe“real, un-medicated Alley.”

Matthews v. Commonwealth,
__ SW.3d__,2005WL 1183157, Ky. May 19, 2005
Affirming

Matthewswas convicted of manufacturing methamphetamine,
possession of marijuana, possession of drug paraphernalia,
and being afirst-degree persistent felony offender. Matthews
was arrested after ahigh-speed chase. The car hewasdriving
turned out to bea“rolling meth lab.” Before hewasindicted,
his parole on a federal conviction was revoked and he was
sent back to prison in Illinois. After his eventual return to
Kentucky, Matthews was tried and sentenced to forty-five
yearsin prison.

Matthews raised a number of issues on appeal, including:
whether an aleged violation of the Interstate Act on Detainers
(IAD) required dismissal of his case; whether the trial judge
abused his discretion by failing to hold an evidentiary hear-
ing on the IAD issue; and whether the trial judge erred by
failing to hold a Faretta hearing before making Matthews co-
counsel.

When both the Commonwealth and the prisoner file docu-
ments to effectuate a speedy trial, the 180-day time limit
applies. Matthews argued that thetrial court erred by deny-
ing his motion to dismiss the indictment based on the
Commonwealth’s failure to bring him to trial within the 120
daysallotted under Article !V of thelAD. Under KRS 440.450,
ArticlelV, Section (3) of the |AD, (which deal swith prosecu-
tion requests for custody of a prisoner for purposes of trial),
the trial must begin no later than 120 days from the date the
defendant arrives in the prosecution’s jurisdiction. Under
Articlelll (1) of thestatute, if it isthe defendant who requests
afinal disposition of detainer, thetimelimit is 180 daysfrom
the time of the prisoner’srequest. Theissue before the court
was what time limit applied when both the Commonwealth
and the prisoner file documents to effectuate speedy disposi-
tion.

The court discussed three possible approaches adopted in
other jurisdictions. The court held that when Article 111 and
Article 1V procedures are inconsistent, an Article 111 filing
automatically waives those Article 1V procedures favorable
tothedefendant. Thus, Matthew’s affirmative act of request-
ing disposition under Article I11 constituted a waiver of any
rights he may have had as the result of the state’'sArticle IV
request.

Thetrial judgedid not err in failingto hold an evidentiary
hearing on the IAD issue. Matthews contended the trial
court’sfailure to hold an evidentiary issue on who filed first
under the | AD constituted pal pable error. The court held that
under the approach adopted in this opinion, it is irrelevant
who filed first. Further, they held there was no requirement
for thetrial judge to hold a hearing on this matter.

Matthewsdid not participateascounsel infront of thejury;
thusno Faretta hearingwasrequired. Matthewsfiled apro
se supplemental brief contending the trial judge erred to his
substantial prejudice by failing to hold a Faretta hearing be-
fore appointing him co-counsel. Matthews had asked why
he could not file hisown motions and thetrial judgetold him
he could not do so because he had not asked to be co-coun-
sel. Thereafter, Matthew’sonly participation upon being made
co-counsel was to file pro se motions and confer with his
counsel. Further, Matthews never waived his right to coun-
sel inany way. Thus, no Faretta hearing wasrequired in this
instance.

Howell v. Commonwealth and Commonwealth,
et al. v. Stephens, et al.,
_ SW.3d___,2005WL 1183208, Ky., May 19, 2005

Larry Howell was convicted on October 30, 2002, of traffick-
ing in a controlled substance in or near a school, unlawful
transaction with a minor in the second degree, and being a
persistent felony offender in the first degree (PFO I). He
moved to dismissthe PFO indictment for insufficiency of the
evidence, but that motion was overruled and Howell received
atwenty-year sentence, which he appeal ed.

Following the conviction, the Commonwealth moved thetrial
court, pursuant to KRS 218A.410(1)(j), to order theforfeiture
of $4,674.00 found in Howell’ s possession during a search of
hisresidence. Thetrial court entered an order forfeiting the
money and allocating its disbursement. The Commonwealth
appealed the allocation of funds, on groundsthat some of the
money was ordered to go toward court costs, to DPA for
attorney fees, and to the Finance and Administration Cabinet
for reimbursement of defense expenses, rather going only to
the Northern Kentucky Drug Strike Force and the
Commonwedlth’sattorney. Defendant Howell neither appesl ed
from the order of forfeiture nor cross-appealed after the
Commonwealth’s notice of appeal.

FailingtoproveHowell’ sageat thetimeof thepreviouscrimes
was fatal to the PFO charge. During the penalty phase of
Howell’strial, Christy Feldman of the Department of Correc-
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tions attempted to establish his PFO | status. Feldman testi-
fied from Department of Corrections’ recordsthat Howell was
bornMarch 7, 1961. Further, shetestified from the records of
the Campbell Circuit Court that Howell was convicted of bur-
glary inthethird degree, afelony, on March 19, 1981. Feldman
testified, over Howell’s objection, that a document “in her
file” stated the offense occurred on November 11, 1980.
Feldman went on to testify that certified records of the Kenton
County Court showed that Howell was convicted on January
28, 1985 of burglary in the second degree, a felony, and the
date of the offense listed in the indictment was January 11,
1984. Howell’smotion to dismissfor insufficiency of the evi-
dence was overruled.

The appellate court held there was no competent evidence
creating an inference that Howell was eighteen when he com-
mitted the offense that he was convicted of on March 19,
1981. Howell turned eighteen in 1979; thus he could have
committed the offense asajuvenile.

Further, the court held that collateral estoppel did not bar
Howell from raising thisissue. The Commonwealth presumed
that the 1981 conviction was used to enhance the 1985 con-
viction that was also subject to a PFO | enhancement. How-
ever, Feldman did not testify that the 1981 conviction was
used to enhance the 1985 conviction and did testify Howell
had additional prior convictions other than thetwo relied upon
for PFO | enhancement in the case. Dueto the uncertainty as
to which convictions were used to enhance Howell’s 1985
conviction, collateral estoppel does not bar him from chal-
lenging the issue of his 1981 conviction now. Therefore the
court reversed and remanded for the penalty phase only, di-
recting that the Commonwealth must sustain the PFO charges
by competent evidence.

Forfeiture of Howell’smoney and who holdstitle thereto.
Howell argued on appeal that the forfeiture order violated his
rightsto due process and to be free from excessivefines. But,
because he had failed to appeal the order of forfeiture, the
appellate court was without jurisdiction to address whether
theforfeitureitself wasinappropriate.

Indistributing thefundstheway it did, the Circuit Court relied
on KRS 31.211(1), determining that Howell had the ability to
pay for hislegal representation pursuant to that statute. The
Circuit Court allotted money belonging to Howell first to pay
for his legal fees and representation, then to the Common-
wealth pursuant to KRS 218A.410(1)(j).

In contrast, the Commonwealth asserted that KRS
218A.435(12) governs the distribution of all the money for-
feited in this case: “Other provisions of the law notwith-
standing, the first fifty thousand dollars of forfeited coin or
currency...shall not be paid into the [asset forfeiture trust]
fund but ninety percent shall be paid to the law enforcement
agency or agencies which seized the property...and ten per-
cent to the Commonwealth’s attorney or county attorney who
has participated in the forfeiture hearing,” (emphasis added).

The Kentucky Supreme Court held that the Circuit Court’s
distribution was based on the flawed assumption that illegal
drug proceeds are a defendant’s property. Under KRS
218A.410, title to the money vested in the Commonwealth at
thetime of the defendant’sillegal act. Becausethe Common-
wealth, not Howell, had titleto theforfeited money at all times,
the trial court had no option to use part of it to reimburse the
costs of Howell’s defense. Thus, all of the forfeited funds
must be distributed in accordance with KRS 218A..435(12).

Hilbert v. Commonwealth,
_ SW.3d___,2005WL 1183183, Ky., May 19, 2005
Reversingand Remanding

John T. Hilbert was convicted of two counts of murder for the
shooting deaths of Danny Wayne Elbert and Joe Eddy Stump.
Hereceived sentences of twenty-five years and twenty-seven
years, to run concurrently. The shootings occurred at the
mobile home of Hilbert’'s estranged girlfriend, Karen Poole.
On the night of the shootings, Poole and her sister asked
Hilbert to be their “designated driver.” While they were out,
the sisters met the victims, EImore and Stump, and invited
them home. According to Pooleand Hilbert, thevictimsdanced
with the sisters and tension arose. Hilbert did not testify at
trial, but following his arrest he told police the victims as-
saulted him. Hilbert said hethen “flipped out” and shot them.
Neither of the sisters was present when the alleged assault
occurred.

Hilbert raised a number of issues on appeal, including 1)
whether thetrial court erred in denying Hilbert ajury instruc-
tion on self-defense; 2) whether thetrial judge’sruling that he
was not entitled to ajury instruction on self-defenseif he did
not testify deprived Hilbert hisFifth Amendment right against
self-incrimination; and 3) whether thetrial court erred by de-
nying Hilbert’s requested instruction that he had no duty to
retreat.

Reversibleerror occurred when thetrial court denied Hil-
bert jury instructionson self-defense. Hilbert did not deny
killing Elmore and Stump; instead, he hoped to justify the
shootings on grounds of self-defense. During opening state-
ments, defense counsel stated that Hilbert was “not guilty
becausethiswas self-defense.” However, thetrial judgefound
no basis from the evidence introduced at trial to support a
self-defense instruction. In denying the requested instruc-
tions, the trial judge reasoned that the self-defense statute,
KRS 503.050 “is based on the subjective belief of the defen-
dant and the defendant isthe only onewho cantestify.” Thus,
the trial judge deemed self-defense instructions were avail-
able only for defendants who choose to testify.

The appellate court held that a defendant need not testify in
order to receive an instruction on self-defense. Admittedly,
the evidence supporting Hilbert’s need for the use of force
was weak and contradictory. However, such evidence suffi-
ciently raised theissue of self-defense. The court held that a

Continued on page 36
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Continued from page 35
criminal defendant is entitled to jury instructions on any de-
fense supported by the evidence.

In general, when evidence fails to raise the issue of self-
protection, thefact that a defendant must testify or forego
thisdefensedoesnot implicatethe Fifth Amendment. Requir-
ing a defendant to choose between taking the stand and pre-
senting a defense has not been considered an infringement
on the privilege against self-incrimination. While the court
was not prepared to say the trial court’s actions infringed on
Hilbert’s Fifth Amendment rights, they noted that at |east one
jurisdiction has ruled otherwise. The court cited People v.
Mills, 267 N.W.2d 417, 419 (Mich. 1978), in which the Michi-
gan Supreme Court stated: “A defendant need not take the
stand and testify to merit an instruction on self-defense...A
ruling to the contrary compromises a defendant’s privilege
against self- incrimination.”

When thetrial court adequately instructsthejury on self-
defense, an additional “noduty toretreat” instruction isnot
required. Hilbert claimed an instruction that he had no duty
to retreat was required in order to rebut the prosecution’s
repeated statementsto the jury that he could have simply run
rather than shooting the victims. However, Kentucky has
never strictly adhered to an absolute interpretation of the“no
duty to retreat” rule, nor did the court’s predecessor require
jury instructions describing the same. The court held that, if
the jury had been properly instructed on self-defense, there
would be no need to give an instruction on retreat. The jury
could decide whether self-defense was necessary based on
the circumstances of the case, rather than in light of specific
facts.

Metcalf v. Commonwealth, 158 S.W.3d 740.
Rendered January 20, 2005, asmodified April 21, 2005
Reversngand Remanding

Kevin Wayne Metcalf was convicted of sodomy in the first
degree and sexual abuseinthefirst degree. Metcalf’sconvic-
tions stem from allegations he fondled and orally sodomized
his stepdaughter, C.I. The investigation commenced when
the Cabinet for Families and Children received a complaint
that Metcalf had videotaped another step daughter, S.K., while
she was undressing. A social worker and police detective
interviewed S.K. at the Metcalf residence and she told them
he had videotaped her taking off her clothes. A third step-
daughter, H.K ., told the investigators he had exposed himsel f
to her. H.K. also alleged that Metcalf had induced her to
watch a pornographic movie with him. However, the grand
jury only indicted Metcalf for the sexual abuse and sodomy of
C.l. At trial, al three stepdaughters recanted, saying they
fabricated the stories to try and “scare” Metcalf so he would
stop drinking.

Metcalf made a pretrial motion in limine to exclude any evi-
dence of inappropriate actsinvolving S.K. and H.K. Specifi-
cally, Metcalf wanted to exclude testimony regarding the vid-
eotaping of SK. and the allegations he exposed himself to

H.K. and made her watch apornographic moviewith him. The
trial court allowed the evidence of Metcalf taping S.K. The
Court ruled the evidence was admissible under KRE 404 (b) (2)
sinceit explained why theinvestigators had goneto Metcalf’s
home. The trial court excluded the evidence of the alleged
indecent exposure and viewing a pornographic movie with
H.K., agreeing thiswasirrelevant. Nonetheless, the court ruled
that evidence elicited during defense counsel’s cross-exami-
nation of H.K. “opened the door” to admission of both the
indecent exposure and pornographic movie evidence. Metcalf
appealed arguing that the admission of these uncharged acts
violated KRE 404.

Evidenceof thevideotapewasa preudicial, collateral fact in-
admissibleunder KRE 404(b)(2). Thetrial court admitted the
videotaping evidence under KRE 404 (b) (2), reasoning that
this evidence explained why the investigators initially inter-
viewed the children; therefore it was “so inextricably inter-
twined” with the charged offense that its exclusion would criti-
cally harm the Commonwealth’s ability to present itscase. The
court disagreed. The court opined that it would have been
simple for the investigators to honestly testify they came to
Metcalf’s home to investigate an allegation of child abuse
without mentioning the videotape. Thus, they held that this
was not a case where it would be necessary to suppress facts
and circumstances relevant to the offense charged in order to
exclude evidence of the uncharged act. The concern that abuse
of KRE 404 (b) (2) will lead to the presentation of prejudicial,
collateral actsisembodied by what happened inthiscase. The
videotaping evidence was basically proof of Metcalf’s bad
character by evidence of a specific instance of conduct.

Defense counsel did not “ open thedoor” toadmission of evi-
denceabout indecent exposureand por nogr aphy. During cross-
examination, defense counsel asked H.K. if Metcalf had ever
committed an improper act upon her. H.K. answered in the
negative. After H.K. recanted the accusations of the pornog-
raphy and indecent exposure, the prosecution introduced into
evidence H.K.'swritten statement that included those allega-
tions. Even though H.K. conceded she had made the same
alegationstotheinvestigators, thetrial court allowed the Com-
monwealth to recall the investigators to testify that H.K. had
described the incidents to them.

The appellate court held that defense counsel did not “open
the door” to curative admissibility by asking H.K. if Metcalf
had committed improper acts on her. Rather, the Common-
wealth “opened the door” for H.K’s arguably inappropriate
evidence of Metcalf’s good character by using the videotape
incident as evidence of his bad character. Thus, theintroduc-
tion and re-introduction of this highly prejudicial evidence
wasunduly prejudicial .

NOTE: many of thecaseslisted havenot been finalized, please
check to ensurethecaseisfinal beforeciting. TheKentucky
Supreme Court hasgranted a motion for rehearingin the
case of Ragland v. Commonwealth, discussed in The
Advocate's February 2005 issue. B
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CapPiTaL Case REVIEW
by David M. Barron, DPA Capital Post Conviction Branch

U.S. SupremeCourt

Medellin v. Dretke, 125 S.Ct. 2088 (2005)
(per curiam dismissal asimprovidently granted —O’ Connor,
Sevens, Souter, Breyer, dissenting)

The Court granted certiorari to determine 1) whether afed-
eral court is bound by the International Court of Justice's
(ICJ) ruling that United States courts must reconsider aclaim
for relief under the Vienna Convention on Consular Rela-
tions, without regard to procedural default doctrines; and,
2) whether afederal court should give effect, as a matter of
judicial comity and uniform treaty interpretation, to the In-
ternational Court of Justice’sruling.

After certiorari was granted, President Bush issued amemo-
randum that stated that the United States would discharge
its international obligations under the Avena judgment by
“having State courts give effect to the [ICJ] decision in ac-
cordance with general principles of comity in casesfiled by
51 Mexican nationals addressed in that decision.” Relying
in part on Bush’s statement, Petitioner filed an application
for awrit of habeas corpus in the Texas Court of Criminal
Appeals. Because this state court proceeding may provide
Medellin with the reconsideration of hisVienna Convention
claim that he seeks in the present petition before the Su-
preme Court, the Court dismissed the writ of certiorari as
improvidently granted.

I ssuesthat could independently precludefederal habeas
relief: The Court mentioned five issues that could have
precluded federal habeas relief if the Court had chosen not
to dismissthe writ of certiorari asimprovidently granted.

1) whether aviolation of theVienna Convention iscogni-
zablein federal habeasproceedings. Federal statutory rights
are nonconstitutional claimsthat are not cognizablein post
conviction proceedings unless they rise to level a funda-
mental defect. Thus, to be entitled to relief, Medellin must
establish that Vienna Convention Rights are either not in-
cluded within“federal statutory rights’ or that aviolation of
the Vienna Convention is afundamental defect.

2) 28U.S.C. 2254(d)(1) “contrary to” or “unreasonable
application of” limitation on granting habeasrelief: With
respect to any claim the state court adjudicated on the mer-
its, habeas relief is available only if the adjudication was
“contrary to” or an “unreasonable application of” clearly
established federal law, as determined by the United States
Supreme Court. The state court that dealt with the Vienna

Convention claim - - prior to [/
Avena (ICJruling) - - arguably ad-
judicated three claims on themer-
itswhenit ruled that a) theVienna
Convention did not create indi-
vidual, judicially enforceable
rights; b) state procedural default
rules barred the consular access
claim; and, c) petitioner failed to
show that he was harmed by any
lack of notification to the Mexi-
can consulate concerning his ar-

rest for capital murder. Petitioner
would have to overcome each of these rulings to obtain
federal habeasrelief.

3) bar on enforcing “new rules’ in habeas proceedings:
Since new rules generally are not enforceablein habeas pro-
ceedings, before relief could be granted, the Court would
have been obliged to decide whether or how the Avena judg-
ment bears on the Court’sordinary “new rul€” jurisprudence.

4) necessity of a certificate of appealability to pursuethe
meritsof aclaim: A certificate of appealability isnecessary
to pursuethe merits of Petitioner’sclaim on appeal. A certifi-
cate of appealability may be granted only where thereis a
substantial showing of the denial of a constitutional right.
To obtain the necessary certificate of appealability to pro-
ceed in the Court of Appeals, a petitioner must demonstrate
that his or her alegation of atreaty violation could satisfy
this standard.

5) federal habeasrelief is available only for claimsthat
havebeen exhausted in statecourt: Togainrelief based on
President Bush’'s memorandum or the | CJjudgments, a peti-
tioner would haveto show that he or she exhausted all avail-
able state court remedies.

Ginsburg, J.,joined by Scalia, J., concurring: would have
granted Petitioner’s motion to stay further proceedings in
the United States Supreme Court pending Medellin’s pur-
suit of remedies in state court that became available as a
result of President Bush’s memorandum.

O’Connor, J., joined by Sevens, J., Souter, J., Breyer, J.,
dissenting: believesthreeissues deserve further consider-
ation: 1) whether the International Court of Justice’s judg-
ment in Petitioner’sfavor isbinding on American courts; 2)
whether Article 36(1)(b) of the Vienna Convention createsa

Continued on page 38
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judicially enforceable individua right; and 3) whether Ar-
ticle 36(2) of the Convention sometimes requires state pro-
cedural default rulesto be set aside so that the treaty can be
given “full effect.” Thus, they would vacate the denial of a
certificate of appealability and remand to the United States
Court of Appealsfor the Fifth Circuit for resolution of these
issues.

Souter, J., dissenting: believes that the best course of ac-
tion, inlight of the President’s memorandum, isto stay fur-
ther action for areasonable time as the Texas courts decide
what to do. Since the majority did not agree to the stay,
Justice Souter believesthe next best course of action would
be to address the questions on which certiorari was granted

Souter also believes that the Court’s precedent on default-
ing international law claimsisinapplicableto Medellin'scase,
because he presentsa Vienna Convention claimin the shadow
of afinal ICJjudgment that may be entitled to considerable
weight, if not preclusive effect.

Breyer, J., dissenting, joined by Sevens, J.: believesthat
the Court should stay further proceedings. But, in the ab-
sence of majority support for a stay, these dissenterswould
vacate the lower court’s judgment and remand for further
proceedings rather than simply dismissthewrit asimprovi-
dently granted. Thisismainly becausethe claim that Ameri-
can courts are bound to follow the ICJ s ruling is substan-
tial, and the Fifth Circuit erred in holding the contrary. Thus,
by vacating itsjudgment and remanding the case, wewould
remove from the books an erroneous legal determination
that we granted certiorari to review.

Deck v. Missouri, 125 S.Ct. 2007 (2005)

(Breyer for the Court; Thomasand Scalia dissenting)
(shackling at the sentencing phase of capital case presump-
tively unconstitutional)

Historically, going back to Blackstone, shackling a defen-
dant hasbeen disfavored. This principle hasremained deeply
embedded in American law, and has become “a basic ele-
ment of the due process of law protected by the Federal
Congtitution.” Thus, the*Fifth and Fourteenth Amendments
prohibit the use of physical restraints visible to the jury
absent atrial court determination, in the exercise of itsdis-
cretion, that they arejustified by astateinterest specifictoa
particular trial.” This case dealt with whether shackling a
defendant at the sentencing phase of a capital case impli-
cates the same due process concerns and principles that bar
shackling during the guilt — or — innocence phase of atrial,
except under extraordinary circumstances.

Shackling during theguilt phaseviolatesthr eefundamen-
tal legal principles: Physical restraints on the defendant
during trial implicate three fundamental legal principles: 1)

the presumption of innocence; 2) the right to counsel; and,
3) adignified legal process. Each of these principles/rights
isviolated when adefendant isautomatically shackled. “ Vis-
ible shackling underminesthe presumption of innocence and
therelated fairness of the factfinding process,” because“[i]t
suggests to the jury that the justice system sees a need to
separate adefendant from the community at large.” Second,
shackles can interfere with the defendant’s ability to com-
municate with hisor her lawyers. Third, the use of “ shackles
at trial affrontsthe dignity and decorum of judicial proceed-
ings that the judge is seeking to uphold.” For these rea-
sons, “due process does not permit the use of visible re-
straintsif thetrial court has not taken account of the circum-
stances of the particular case” to determine if physically
restraining the defendant is necessary to ensure safety or to
prevent the defendant from escaping. Thisinquiry must be
“case specific, that isto say, it should reflect particular con-
cerns, say special security needs or escape risks, related to
thedefendant on trial” not the crime for which the defendant
is accused or had just been convicted of.

Shackling adefendant at the sentencing phase of a capital
caseviolatesdueprocessand theEighth Amendment: “The
appearance of the offender during the penalty phasein shack-
les. .. amost inevitably implies to a jury, as a matter of
common sense, that court authorities consider the offender
a danger to the community - - often a statutory aggravator
and nearly alwaysarelevant factor in jury decision-making,
even where the State does not specifically argue the point.
It also amost inevitably affectsadversely thejury’s percep-
tion of the character of the defendant.” It “inevitably under-
minesthejury’sability to weigh accurately al relevant con-
siderations - - considerations that are often unquantifiable
and elusive - - when it determines whether a defendant de-
serves death.” Thus, except when necessary on a case by
case basis for security needs, shackling a defendant during
the sentencing phase of a capital case violates both the due
process clause and the Eighth Amendment.

Note: Capital defense attorneys should argue that evidence
of future dangerousness, that is not admissible as a statu-
tory aggravator, violatesthe principle of individualized sen-
tencing because it underminesthe jury’s ability to consider
the character and background of the defendant, and that
prejudice should be presumed because the harm is
“unquantifiable and elusive.”

Prejudicefrom shackling at the sentencing phaseispre-
sumed: Likecompelling adefendant to wear prison clothes
at trial or forcing adefendant to stand trial while medicated,
the effects of shackling adefendant cannot be shownfroma
trial transcript. “ Thus, where a court, without adequate jus-
tification, ordersthe defendant to wear shacklesthat will be
seen by the jury, the defendant need not demonstrate actual
prejudice to make out a due process violation. The State
must prove beyond a reasonable doubt that the shackling
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error complained of did not contribute to the verdict ob-
tained.” This standard can never be satisfied where the
record contains no formal or informal findings by the judge
on the need for physical restraints.

Brown v. Crawford, 125 S.Ct. 2289 (2005)
(Stevens, Ginsbur g, Breyer, and Souter, dissenting from
thedenial of astay of execution)

Because the state has not disputed the merits of petitioner’s
challengeto the chemical protocol used by Missouri to carry
out lethal injections, presented no expert testimony on the
likelihood that a condemned inmate will be conscious dur-
ing alethal injection, and because the State of Missouri has
not released the dose of lethal chemicals administered, the
dissenting justiceswould grant astay of execution. Further,
assuming the Prison Litigation Reform Act of 1995 applies,
see42 U.S.C. §1997¢(a), the state conceded at oral argument
before the district court that there is no available remedy
that petitioner hasfailed toinvoke. Nonetheless, Petitioner’s
reliance on the adjudication of agrievance filed by another
death sentenced inmate in the same state raising the same
claim concerning the lethal injection chemicalsis sufficient
to satisfy the exhaustion of administrative remediesrequire-
ment under the Prison Litigation Reform Act. See Brown v.
Crawford, — F.3d—, 2005 WL 1164043 (8" Cir. 5/17/05)(Bye,
J., dissenting), which isreferred to by these four USSC jus-
tices.

United SatesCourt of Appealsfor the Sixth Circuit

Harbison v. Bell, 2005 WL 991377 (6th Cir. April 29, 2005)
(Siler, J., for thecourt; Clay dissenting)

Application of theAEDPA’slimitation on relief: Because
Harbison filed his petition for awrit of habeas corpus after
the effective date of the Anti-Terrorism and Effective Death
Penalty Act, the court’sreview is“limited” by 28 U.S.C. sec.
2254(d). Under 2254(d), an application for awrit of habeas
corpus may be granted only if the adjudication of the claim
in the state court proceeding “resulted in a decision that
was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Su-
preme Court of the United States,” or if the state court adju-
dication “resulted in a decision that was based on an unrea-
sonable determination of the factsin light of the evidence
presented in the State court proceeding.”

The Supreme Court has emphasized that the statutory phrase
“clearly established Federal law, as determined by the Su-
preme Court of the United States’ refersto the holdings, as
opposed to the dicta, of the Supreme Court’s decisions as of
the time of the relevant state court decision. A state court
decision is “contrary to” clearly established federal law if
the state court arrived at a conclusion opposite to that
reached by the Supreme Court on aquestion of law or if the
state court decided a case differently than the Supreme Court

has on a set of materially indistinguishable facts. A state
court decision involves an “unreasonable application of”
federal law when the state court identifies the correct gov-
erning legal principle but unreasonably applies that prin-
cipleto the facts of the case.

Appellate counsel wasnot ineffectivefor failingto present
evidence of Harbison’s background: The court held that
trial and appellate counsel were not ineffectivefor failing to
present evidence that Petitioner’s sister murdered her own
children and committed suicide, because Petitioner failed to
show how he was affected by these events. Thus, the court
held that, although the state court addressed only the defi-
cient performance prong of ineffective assistance of coun-
sel, the state court’s determination was not an unreasonable
application of clearly established federal law.

Note: Capital litigators should continue to argue that the
AEDPA appliesonly to theindividual subdivisionsof aclaim
that is adjudicated on the merits. For instance, in Harbison,
the state court never addressed the prejudice prong of an
ineffective assistance of counsel claim. Thus, asin\Wggins
v. Smith, 539 U.S. 510 (2003), de novo review appliesto the
prejudice prong of the ineffective assistance of counsel
cdam.

Sandard for determiningwhether thestateviolated itsduty
to disclose evidence: To establish that the state withheld
evidence in violation of the Constitution, a petitioner must
provethat 1) the evidence at issueisfavorableto him; 2) the
State, either willfully or inadvertently, suppressed that evi-
dence; and, 3) prejudice ensued. Prejudice is established
where the nondisclosure was so serious that thereis area-
sonable probability that the suppressed evidence would have
produced adifferent verdict. To determinewhether thisstan-
dard is satisfied, the withheld evidence must be considered
collectively.

Petitioner’ swithheld evidence claim isprocedurally de-
faulted: 1n 1992, the Tennessee Court of Appealsheld, inan
unpublished opinion, that policeinvestigation fileswere not
exempt from disclosure under the state public records law.
This ruling gave Harbison constructive notice that the po-
licefiles could be obtained through apublic records request.
Yet, he did not file apublic records request until 1997. Be-
cause the records could have been acquired five years ear-
lier, the state court found that Harbison’swithheld evidence
claimwastime-barred. The Sixth Circuit agreed.

Clay, J., dissenting: Judge Clay believed that Harbison's
three separate requests for exculpatory evidence, which the
trial court granted, but which the prosecutor refused to dis-
close, was sufficient to establish that Harbison did not pro-
cedurally default his withheld evidence claim by failing to
file a public records request until five years after the evi-
dence became available due to a change in law based on an
unpublished opinion. Continued on page 40
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Continued from page 39
Kentucky SupremeCourt

Bowling v. Commonwealth, 2005 WL 628968 (Ky. M arch
17, 2005) (final on June 7, 2005)
(holding that mental retardation claim was defaulted)

In 1990, Kentucky passed a statute outlawing the execution
of the“seriously” mentally retarded. K.R.S. 532.140. Seri-
ous mental retardation was defined as significant subaver-
ageintellectual functioning existing concurrently with sub-
stantial deficitsin adaptive behavior and manifested during
the developmental period. “Significantly subaverage gen-
eral intellectual functioning” is defined as an intelligence
quotient (1.Q.) of seventy (70) or below. K.R.S.532.130. These
statutes only applied to a mental retardation determination
madeat trial.

In 2002, in Atkinsv. Virginia, 536 U.S. 304 (2002), the United
States Supreme Court outlawed the execution of al mentally
retarded people. After exhausting state and federal appeals,
Bowling filed aCR 60.02 motion arguing that his execution
was barred because of his mental retardation. Specifically
he argued that 1) a mental retardation claim cannot be de-
faulted because Atkins places a substantive restriction on
the government’ s ahility to exercise aform of punishment on
a particular class of individuals; 2) if a mental retardation
claim could be defaulted, mental retardation establishes a
person’s innocence of the death penalty, and thus satisfies
the miscarriage of justice exception to procedural default; 3)
Kentucky’s 70 I.Q. cut-off must take into consideration the
margin of error and any other variables affecting thereliabil -
ity of thel.Q. score; 4) K.R.S. 532.130 violatesthe 8th Amend-
ment and Atkins because it only prohibits the execution of
the seriously mentally retarded - - thus allowing the execu-
tion of themildly mentally retarded; 5) the 6th and 8th Amend-
ments to the United States Constitution, the due process
clause, the equal protection clause, and Kentucky’s mental
retardation statutes entitle a death row inmate to both a
judge and jury determination of mental retardation; 6)
Kentucky's legislature intended that all death row inmates
receive both ajudge and jury determination of mental retar-
dation; 7) the 6th and 14th Amendments require that a de-
fendant who presents evidence of mental retardation isin-
eligible for the death penalty unless the jury unanimously
findsthat the defendant is not mentally retarded; 8) the bur-
den of proof cannot be on the defendant by more than a
preponderance of the evidence; 9) Kentucky’s mental retar-
dation statutes do not apply in post conviction, because the
statutes directly state that the mental retardation determina-
tion isto be made at trial, and no other mental retardation
provisions address post conviction proceedings; and, 10)
the newfound importance of low intellectual capabilitiesin
light of Atkinsrequiresanew sentencing hearing for defen-
dants who are borderline mentally retarded.

The Fayette Circuit Court dismissed Bowling’smental retar-
dation claim, holding that it could not beraisedinaCR 60.02
proceeding and that Bowling defaulted the claim by not rais-
ing it at trial. Bowling appealed to the Kentucky Supreme
Court, which granted a stay of execution to address the
issue.

CR 60.02in criminal cases: A CR 60.02 motion namesthe
same parties as the underlying judgment, because it is a
continuation or reopening of the same proceeding that cul-
minated in the judgment under attack rather than a separate
action. Itisavailablein criminal casesto resolveissuesthat
could not have been raised at trial, on direct appeal, or by a
motion for relief under RCr 11.42. Thus, CR 60.02 isan ap-
propriate vehicle by which to seek relief from a judgment
that is no longer valid because it violates a constitutional
right that was not recognized as such when the judgment
was entered.

Note: The court’srecognition that 60.02 isavailablein crimi-
nal cases and that 60.02 is a continuation of the same pro-
ceeding that culminated in the judgment under attack means
that 60.02 should fall within the “state post conviction or
other collateral proceedings’ language of the Anti-Terror-
ism and Effective Death Penalty Act and that such amotion
should statutorily toll the one year statute of limitations for
filing afederal habeas corpus petition. But, be wary of the
“reopening” language in Bowling when discussing the na-
ture of 60.02 proceedings.

CR 60.03: CR 60.03 permitsanindependent action for relief
from a judgment “on appropriate equitable grounds.” Un-
der 60.03, a movant must 1) show that they have no other
available or adequate remedy; (2) demonstrate that the
movant’s own fault, neglect, or carelessness did not create
the situation for which the movant seeks equitable relief;
and (3) establish arecognized ground—such as fraud, acci-
dent, or mistake—for the equitablerelief. Further, aninde-
pendent action for equitable relief from ajudgment is un-
availableif the complaining party has, or by exercising proper
diligence would have had, an adequate remedy in the origi-
nal proceedings. But, because a 60.03 motion attacks the
original judgment, the partiesto the original judgment must
be named in a60.03 motion.

Migjoinder of parties. Misjoinder of partiesisnot ground
for dismissal of any action. Partiesmay be dropped or added
by order of the court on motion of any party or of its own
initiative at any stage of the action and on such termsasare
just. Thus, the court, sua sponte, substituted the Common-
wealth of Kentucky for Warden Haeberlin asthe named Re-
spondent inthe action. SincetheAttorney General’s Office
assumed representation of Warden Haeberlin, no prejudice
exists from the failure to name the correct Respondent.
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Kentucky’s statutory prohibition against executing the
mentally retarded: Kentucky law (1) prohibitsthe execu-
tion of a“seriously mentally retarded” offender, defined by
the same three criteria established by the AAMR and the
American Psychiatric Association and approved in Atkins,
KRS 532.130(2); (2) defines the criterion of “significantly
subaverage general intellectual functioning” asan IQ of 70
or below; (3) places the burden on the defendant to allege
and prove that he or she qualifies for the exemption, KRS
532.135(1), but does not establish the standard of proof ap-
plicable to that burden; (4) requires that the issue be de-
cided by atrial judge at least ten days prior to trial, KRS
532.135(2); and (5) isnot retroactive but appliesonly to tri-
alscommenced after July 13, 1990, the effective date of the
Act.

Note: Capital litigators should argue that the requirements
of KRS 532.130-140 do not apply when attempting to estab-
lish mental retardation in post conviction proceedings, be-
cause, as the court stated in Bowling, those statutes apply
only to trials commenced after July 13, 1990. Thus, post
conviction courts should be free to apply more lenient pro-
cedures and standards for determining mental retardation.

Note: Capital litigators representing death row inmates sen-
tenced to death after July 13, 1990, who raised mental retar-
dation and were found to not be mentally retarded should
continue raising Atkins claims in post conviction. They
should argue that the trial court’s mental retardation ruling
isirrelevant because, until Bowling, the standard of proof
on mental retardation was unsettled. Thus, unlessthelower
court specifically stated that a preponderance of the evi-
dence standard was used, there is no way to know whether
the court held the defendant to a higher standard of proof
than permitted by law. As aresult, any mental retardation
determination made at trial should have no bearing on an
Atkins claim, and post conviction death sentenced inmates
should have the opportunity to relitigate their Atkins claims
in the trial court under the preponderance of the evidence
standard.

Atkinsv. Virginia- - theprohibition on executing the men-
tally retarded: Atkinsv. Virginia, 536 U.S. 304 (2002), (1)
held that the execution of a mentally retarded offender is
proscribed by the 8th Amendment of the United States Con-
stitution; (2) assigned to the separate states the authority to
determinewhoisamentally retarded offender; (3) cited with
approval the three criteria established by the AAMR and
the American Psychiatric Association as necessary to prove
mental retardation; (4) cited uncritically the DSM-IV’srec-
ognition that a“mildly mentally retarded” person typically
has an 1Q of 50- 55 to approximately 70; and (5) cited
uncritically Kentucky’s already-existing statutory scheme
proscribing the execution of mentally retarded offenders.

Atkins did not specifically address 1) whether its holding
was retroactive; 2) whether the issue can be procedurally
defaulted (waived) by afailuretotimely assert it; 3) thetime
frame, if any, at which afinding of mental retardationisrel-
evant, i.e., timeof offense, timeof trial, or time of execution;
4) whether the issue is to be resolved by judge or jury; 5)
alocation of the burden of proof and the standard of proof
applicable to that burden, e.g., preponderance of the evi-
dence, clear and convincing evidence, or beyond a reason-
able doubt; and 6) what showing, if any, isrequired to trig-
ger entitlement to atrial or evidentiary hearing on theissue.

Retroactivity of Atkins: Because Atkins recognizes a new
constitutional right, it must be applied retroactively. Thus, if
acondemned mentally retarded offender had been tried prior
to the effective date of the Kentucky statutes prohibiting
the execution of the mentally retarded, Atkins would pro-
hibit that death sentenced inmate’s execution.

Procedural default of an Atkinsclaim: A congtitutional right
can be waived by the failure to timely assert it. Because,
Kentucky’s statute prohibiting the execution of the mentally
retarded wasin effect at thetime of Bowling'strial, the court
held that Bowling waived hismental retardation claim by not
raisingitattrial.

Note: The court failed to distinguish between constitutional
rights that protect a defendant’s interests and substantive
restrictions on the government. Capital litigators should
continue to argue that an Atkins claim cannot be defaulted
becauseit isarestriction on the state’s ability to carry out a
form of punishment against anyone who falls within a par-
ticular category. In that light, it is comparable to subject
matter jurisdiction or juvenile status at thetime of the crime.
Only Arkansas and K entucky have held that an Atkins claim
can be procedurally defaulted. All other courts that have
addressed the issue have ruled that an Atkins claim cannot
be defaulted.

Kentucky recognizestheactual innocence of thedeath pen-
alty exception to procedural default: Thecourt held that the
“miscarriage of justice” exception to procedural default ap-
plies where a constitutional violation has probably resulted
in the conviction of one who is actually innocent. In the
context of a death sentence, “actual innocence” means that
there was no aggravating circumstance or that some other
condition of eligibility had not been met. In that circum-
stance, the petitioner must show by clear and convincing
evidence that, but for constitutional error at hisor her sen-
tencing hearing, no reasonable juror would have found the
petitioner eligiblefor the death penalty. If apetitioner could
provethat he or sheismentally retarded, the“ miscarriage of
justice” exception would be satisfied. But, Bowling isun-
able to make that showing.

Continued on page 42
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Continued from page 41

“Seriously” mentally retarded is the same as “mildly”
mentally retar ded. The court rejected the claim that by ex-
empting only the “seriously” mentally retarded, K.R.S.
532.130 unconstitutionally permitted the execution of the
mildly mentally retarded. 532.130 definesmental retardation
interms of an 1.Q. of 70 or below, which isthe same as the
American Association of Mental Retardation definition of
mental retardation cited in Atkins. Thus, “seriously” under
K.R.S.532.130issynonymouswith “mildly” used in Atkins
and other states. It excludes any mentally retarded indi-
vidual from execution.

Note: The court did not address whether the word *“seri-
ously” requires a higher showing on the adaptive deficits
prong of mental retardation than theword “mildly.” Capital
litigators should argue that 532.130 remains unconstitutional
becauseit would allow some mentally retarded peopleto be
executed, since “seriously” placestoo high a burden on the
defendant to establish the adaptive deficits prong of mental
retardation.

Despitethelegidature suseof the*1Q” asopposedto“1Q
score,” margin of error and other variablesshould not be
considered: Thecourtinterpreted “1Q” to mean “1Q score,”
thus creating a bright-line 70 1Q score requirement, despite
scientific proof that any oneQ score can bereliable or unre-
liable. It does not matter to the Court that, at a minimum,
(dueto the margin of error), aperson with an actual “1Q” of
70 could obtain an 1Q score as low as 65 and as high as 75.

In addition, because both the margin of error and the“Flynn
Effect,” (aphenomenon recognizing that | Q scoresincrease
over timeuntil the test isrenormed), existed when Kentucky
adopted KRS 532.130-.140, thelegislature’sfailure to men-
tion those two factors means that neither of them should be
considered in determining whether the bright-line 70 or be-
low 1Q requirement of Kentucky’smental retardation defini-
tion has been satisfied.

Mental retar dation at thetimeof the offense: Thecourt held
that, because diminished personal culpability is the ratio-
nale for not executing a mentally retarded offender, logic
dictates that the diminished culpability exist at the time of
the offense. Thus, 1.Q. scores obtained close to the time
frame of the crime“clearly outweigh(s)” 1.Q. scores obtained
during childhood. Any other factual determination would
be clearly erroneous.

Note: K.R.S.532.135 requires establishing mental retarda-
tion during the developmental period, but Bowling saysthat
I.Q. scores obtained close to the time of the crime are more
reliable. Thisisinherently contradictory. Since mental retar-
dation is a permanent condition, with onset during the de-
velopmental period, any 1.Q. scores obtained during adult-
hood are inherently lessreliable, or even irrelevant aslong

as |.Q. scores were obtained during the developmental pe-
riod. Kentucky isthe only statethat hasheld that 1.Q. scores
at the time of the offense outweigh 1.Q. scores obtained
during the developmental period.

Note: KRS 532.135 does not define “developmental pe-
riod.” Thus, capital litigators should argue, as necessary,
that the developmental period goes beyond the age of 18,
particularly sincethereisawealth of medical and scientific
literature saying that the brain does not fully develop until
themidtolate 20s.

Thereisnoconstitutional right toajury determination on
mental retardation: The court held that, because the mental
retardation exemption from the death penalty neither exposes
the defendant to a deprivation of liberty greater than that
authorized by the verdict according to statute, nor imposes
upon the defendant a greater stigma than that accompany-
ing the jury verdict alone, thereis no constitutional right to
ajury determination on mental retardation.

Thereisnostatutory right toajury deter mination on men-
tal retardation: The court also rejected the argument that
the section of KRS 532.135 stating that “the pretrial determi-
nation of the trial court shall not preclude the defendant
from raising any legal defense during the trial” creates a
right to ajury determination on mental retardation. Instead,
the court held that 532.135 refersto other statutory defenses
presented at trial in defense, exculpation, or mitigation of
criminal conduct, e.g., the mental illness or retardation de-
fense described in KRS 504.020, the subj ective elements of
the KRS Chapter 503 defenses and of extreme emotional dis-
turbance under KRS 507.020(1)(a).

Burden of proof to establish mental retardation ison the
defendant: Becauseit isconstitutional to assign the burden
of proof on mitigating evidence to the defendant, the Court
held that it is constitutional to assign the burden of proof on
mental retardation to the defendant.

Sandard of proof on mental retardation: The* preponder-
ance of the evidence” standard appliesto adetermination of
mental retardation.

Note: Inall caseswhereit isunclear whether a preponder-
ance of the evidence standard was applied during prior de-
terminations on the defendant’s mental retardation, capital
litigators should argue that the death-sentenced inmate is
entitled to another hearing on mental retardation.

Evidentiary hearing on mental retardation required when
thedefendant makesa prima facie showing of mental re-
tardation: To obtain an Atkins hearing, a defendant must
make a prima facie showing that he or she is mentally re-
tarded. A primafacie showing isestablished where adefen-
dant produces some evidence creating adoubt asto whether
heismentally retarded.
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Keéller, J.,joined by Graves, J., dissenting:

1) defendant cannot waive a claim of mental retardation
because the Stateis constitutionally prohibited from execut-
ing mentally retarded individuals;

2 trial courts are not limited to a bright-line rule of an
intelligence quotient (IQ) test score at or below 70 when
determining whether an individual is mentally retarded - -
the margin of error and the “Flynn Effect” must be consid-

4) KRS532.175, which definesthe scope of the Kentucky
Supreme Court’s review of death sentences, prevents the
waiver/default of amental retardation claim;

5 Kentucky’s mental retardation statutes are insufficient
for defining mental retardation in the post conviction con-
text, because these statutes apply only to trials;

6) theappellate court madeafinding of fact, which should
have been made by thetrial court. Itisobviousthat thetrial
judge denied Appellant’s motion for a hearing solely be-

ered; cause she thought mental retardation was only a matter of
mitigation, which isclearly contrary to the holding in Atkins
and the purpose of KRS 532.130-.140. Thus, thetrial judge
never determined whether the | Q test score on which Appel -
lant relieswasa* 74,” asit appears, or an“84,” asimplicitly
found by the majority. In fact, she did not even determine
whether the evidence overall was sufficient to warrant an
evidentiary hearing. The majority opinion inappropriately
made afinding inthisregard. &

3 default/waiver should not be presumed from a silent
record, particularly here, where no evidentiary hearing has
been held and someindiciaof Bowling's mental retardation
exist;

-

In the February issue of The Advocate, our “ Practice Corner” column addressed how Batson challenges might be litigated
more effectively. It was noted that, in many cases, after aprosecutor justifiesaperemptory strike against aminority juror by
giving areason such as, “| once prosecuted that juror’s second cousin and that’s why | struck her,” nobody inquiresinto
whether (@) that assertion is factually correct or (b) the family relationship would really be reason for the prosecution to
strike her. In the situation of second cousins, for example, the juror might actually detest her cousin.

OnJune 13, 2005, the U.S. Supreme Court issued its much-anticipated decisionin Miller-El v. Dretke, Case No. 03-9659. The
Court held that Miller-El was entitled to federal habeas relief on the basis of the prosecution’s race-based peremptory
challenges. In coming to that conclusion, the Court scrutinized the trial prosecutor’svoir dire questioning and then quoted
from apublished Alabamadecision: “ The State'sfailure to engage in any meaningful voir dire examination on asubject the
State alleges it is concerned about is evidence suggesting that the explanation is a sham and a pretext for discrimination.”

So, when defense counsel argues against the prosecution’s proffered justifications, the lack of prosecution voir dire on the

topic should be part of the argument. In any event, the new Miller-El decision is required reading when preparing for an
upcoming trial in acase and/or jurisdiction where race issues can be expected during voir dire.
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6TH CircuiT CASE REVIEW
By David Harris, Post Conviction Branch

Howard v. Bouchard,
405 F.3d 459 (6™ Cir. 2005)

The petitioner, Frank Howard, was convicted of second-de-
gree murder in Michigan for killing a repo man named
Hankinson. Three men named Gapinksi, Chorney, and Carter,
were with Hankinson, to help repossess atruck, at the time
Hankinson was shot. Gapinski was the victim’s brother.
Chorney and Carter were shown photo lineups, but neither
identified the petitioner as the shooter; in fact, both made
misidentifications. All three witnesses were asked to come
to two preliminary hearings, which werelater continued, but
not before the witnesses could see the petitioner seated at
the defendant’stable. An hour after the second hearing was
postponed, all three witnesses independently identified the
petitioner from alineup. Gapinski then testified at aprelimi-
nary hearing at which he identified the petitioner. Defense
counsel moved to exclude Gapinski’sin-court identification,
but thetrial court admitted the testimony. At trial, all three
witnesses testified, and all identified the petitioner as the
shooter.

Petitioner Howard first argued that Gapinski’sidentification
denied him due process because the identification at the
lineup was impermissibly suggestive and unreliable. As
pointed out by the Court, the burden rests with the peti-
tioner to demonstrate that an identification is both sugges-
tiveand unreliable. See Manson v. Braithwaite, 432 U.S. 98,
97 S.Ct. 2243, 53 L.Ed.2d 140 (1977); Carter v. Bell, 218 F.3d
581 (6" Cir. 2000).

Gapinski testified that he saw the petitioner briefly at the
defense table during both of the previous preliminary hear-
ings. The Court pointed out that, both times, Gapinski saw
him only briefly, and wasnot in aposition to get agood look.
Thus, athough acknowledging that Gapinski’s viewing of
the petitioner in court was suggestive, the Court determined
that it was “only minimally so.” (Note: the dissent found
theseviewingsto be“highly improper.”) Similarly, the Court
found no problem with Gapinski’ slineup identification—the
difference of the petitioner’s 3" height difference and faded
flat-top haircut from therest of the lineup did not render the
lineup suggestive, when none of the witnesses gave de-
scriptions about his specific hairstyle, and the height differ-
encewasminimal.

Despite possible suggestiveness, the 6 Circuit pointed out
that “reliability isthelinchpinin determining the admissibil-
ity of identification testimony.” Manson, 432 U.S. at 114.

The Court restated the factors
described in Manson, supra,
and Neil v. Biggers, 409 U.S. 188,
93 S.Ct. 375, 34 L.Ed.2d 407
(1972), for determining thereli-
ability of an identification: (1)
the opportunity of the witness
to view the defendant at theini-
tial observation, (2) the
withess's degree of attention,
(3) the accuracy of the
witness's prior description of

David Harris

the defendant, (4) the level of

certainty shown by the witness at the pretrial identification,
and (5) the length of time between the initial observation
and the identification. These factors are weighed against
any suggestiveness. When analyzing each factor in turn,
the Court in this case determined that Gapinksi’sidentifica-
tion was reliable. Assuch, Gapinski’sidentification of the
petitioner was proper, and its admission was not error.

Next, Petitioner Howard made a due process challenge in
federal court against Chorney’s and Carter’s identification
testimony. However, defense counsel had failed to chal-
lengetheir identification at the state court trial, and theissue
was not raised before the Michigan Court of Appeals. As
such, the argument was procedurally defaulted, and would
be considered by the federal court only if reason existed to
excuse the default. Ineffective assistance of counsel and/or
ineffective assistance of appellate counsel may be adequate
grounds to excuse a procedural default.

The 6" Circuit began addressing thisissue by reviewing the
trial attorney’s performancefor ineffective assi stance of coun-
sel. Fromtherecord, the Court determined that trial counsel’s
performance was deficient; however, after analyzing the ad-
missibility of Carter’sand Chorney’sidentificationsin aman-
ner similar to Gapinski’s, (see above), the Court determined
that their identification testimony was admissible and, there-
fore, counsel’s failure to raise the argument did not preju-
dicethepetitioner. Similarly, appellate counsel’s“failure”’ to
raise the unpreserved issue did not prejudice the petitioner
because, even if argued, the issue could not have warranted
reversal. Finally, because neither IAC nor IAAC was present,
the due process claim against Chorney’sand Carter’sidenti-
fication testimony was not properly exhausted before the
state courts, and the claim was not considered on its own
merits by the 6 Circuit. The district court’s denial of the
petitioner’s habeas cor pus petition was affirmed.
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District Judge Gwin delivered the opinion, in which Judge
Gilmanjoined. Judge Moore dissented.

Ruimveld v. Birkett,
404 F.3d 1006 (6" Cir. 2005)

(Editor’sNote: Thedecisionin thiscase pre-dated the U.S.
Supreme Court’s recent decision in Deck v. Missouri, 125
S.Ct. 2007 (2005), which deal swith the shackling of adefen-
dant in the presence of atrial jury. For areview of the Deck
decision, readers are referred to the “ Capital Case Review”
columninthisedition of The Advocate. However, the Sixth
Circuit’s decision in Ruimveld deals also with other prin-
ciples, including harmless error and the unreasonabl e appli-
cation of federal law.)

The petitioner, Chad Ruimveld, was convicted of poisoning
aprison guard while an inmate at a prison in Michigan. He
remained shackled throughout hisentiretrial, infull view of
the jury, including during his own testimony. (Note: The
trial was held in a special courtroom inside the prison.)
Michigan’s appellate court acknowledged that this
shackling,in view of jury was error; however, it determined
that the error washarmless. Thefederal district court for the
Eastern District of Michigan granted the petitioner’s pro se
petition for awrit of habeas corpus, finding that the shack-
ling prevented the petitioner’s presumption of innocence
from being upheld.

The 6" Circuit began its analysis by addressing the issue of
whether or not established U.S. Supreme Court precedent
holds that shackling is always prejudicial. Reviewing Illi-
noisv. Allen, 397 U.S. 337 (1970), the 6" Circuit determined
that the U.S. Supreme Court has not stated clearly that shack-
lingisso prejudicial asto preclude harmlesserror review. In
dicta, the Allen court noted that shackling and gagging
should be used only as a last resort. Next, the 6" Circuit
reviewed Holbrook v. Flynn, 475 U.S. 560 (1986), and deter-
mined that the Supreme Court instead seemsto indicate that
this kind of a claim should undergo an analysis for actual
prejudice. Thus, the 6" Circuit held that harmlesserror analy-
sisisapplicableto the instant case, and as such, the rulings
of the state court would be analyzed with the “ unreasonabl e
application of federal law” standard.

Despite whether or not this claim meets harmless analysis,
the 6" Circuit pointed to Estelle v. Williams, 425 U.S. 501
(1976), Allen, supra, and Holbrook, supra, as indicative of
the fact that the Supreme Court has repeatedly expressed
concern that practices such as shackling can have “sub-
stantial or injurious influences on jury verdicts.” Clearly,
the defendant’s right to be presumed innocent until proven
guilty “iscentral to our system of criminal justice,” and“ ac-
tions that impinge upon this presumption are to be taken
only when absolutely necessary.”

The Michigan appellate court had concluded that the
petitioner’s shackling was not prejudicial, because it was
clear from the facts of the case that the petitioner was al-
ready an inmatein prison on another unrelated charge. How-
ever, the 6 Circuit noted that the state court did not analyze
whether the inmate-witnesses were similarly shackled, or
review whether shackling was necessary considering that
the trial was conducted inside a maximum security prison,
with plenty of security all around. The respondent’s brief
failed to argue any additional needs for shackling, instead
relying on the state appellate court’s reasoning.

The 6™ Circuit also noted that the case against the petitioner
wasentirely circumstantial and “ not an open-and-shut case.”
The Court further noted that the jury deliberated for over
three hours, and made inquiriesto the judge about presump-
tions of innocence, reasonable doubt, and burdens of proof.

The 6™ Circuit ultimately held that “the state court’s cursory
harmless error analysis unreasonably discounted the preju-
dicial effects of shackling noted by the Supreme Court in
Allen and Estelle. This is especially true given that there
can belittle question that adefendant’s shackling in front of
ajury always interferes with the presumption of innocence
to some extent and can create asubstantially injuriousinfer-
ence of guilt in the absence of any circumstances that ren-
der shackles necessary.” Ruimveld v. Birkett, 404 F.3d at
1017. Thus, the 6" Circuit affirmed the district court’ sgrant
of aconditional writ of habeas corpus.

Judge Coledelivered the opinion of the court, in which Judge
Clay joined. Judge Siler dissented. l

1

It isoneof themost beautiful compensationsof thislifethat no man can
sincerely try to help another without helping himself.

— Ralph Waldo Emerson
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PracTicE CORNER
LiTicaTiION TiPps & COMMENTS

“Practice Corner” is brought to you by the staff in DPA’'s
Post Tria Division.

Y’all ComeBack Now, Y’ hear —
HowtoRSVPtotheSupremeCourt’slnvitation

In Crawford v. Washington, 541 US 36 (2004), the US Su-
preme Court changed its prior course in interpreting the
Confrontation Clause, holding that “testimonial” out-of-
court statements are inadmissible unless the declarant (the
person who made the statement) is unavailable at the time of
trial and the defendant has had an adequate prior opportu-
nity to cross-examine the declarant. (For a complete de-
scription of Crawford and the Confrontation Clause, seethe
handout on the annual conference CD) In its opinion, the
Court declined to give a definition of “testimonia” or to
clarify in what cases it would and would not apply. These
guestions were “left for another day.”

In explicitly leaving open key elements of Crawford’shold-
ing, the Court wasissuing awarm invitation to you and me
to litigate our cases to go back to the Court and define
Crawford'sreach. InthisPractice Corner, | givetipsto help
you prepare your case for appeal, hopefully to the Supreme
Court.

A. Useyour preliminary hearing and discovery toidentify
out-of-court (i.e. hearsay) statementsthat the Common-
wealth may want to use at trial. Pay special attention to
those statements by witnesses who may not later be
availableto testify (for example: domestic violencevic-
tims, child witnesses, anonymous informants, frequent
defendants who are likely to be in trouble by the trial
date).

Fileamotion in limineto exclude any out-of-court state-
ments—At the hearing on the motion, clearly lay out the
facts. Arguethat any damaging hearsay statements are
“testimonial” and that your client must have an oppor-
tunity to confront the declarant.

Federalizeyour issues—In all motions and objections,
citethe US Constitution, 6" Amendment (Confrontation
Clause) and 14" Amendment, the Kentucky Constitu-
tion, Section 11, the Rules of Evidence, and Crawford.
Failureto cite any one of these may result in forfeiture of
the claim by an appellate or post-conviction court.

D. Object at trial —Your pretrial motion and hearing should
provide a good record of your arguments, but in many
cases, thefailureto object at trial may mean theissueis
unpreserved. A brief objection citing you well-crafted
pretrial motioninliminewill suffice.

Mation for New Trial —Should your client somehow be
convicted, file a motion for new trial arguing that the
admission of out-of-court statementswas error and mer-
itsanew trial.

Tell theSory of Prejudice—Thiswill bewhat separates
your case from the rest. At every opportunity, explain
how the admission of the hearsay statement deniesyour
clientafair trial. Why isthat statement so important? If
itiscumulative, explain why the other evidenceisunre-
liableuntil itisvalidated by the hearsay statement. If it
is ambiguous, explain how a juror could interpret that
statement in an unfair and prejudicial way. Whatever
the statement is, make the argument that the
Commonwealth’scasereliesonit. Otherwise, why would
the Commonwealth be seeking to admit it?

Get the Post-Trial Paperwork Straight — Step one to
getting to the US Supreme Court is getting out of the
local court. Make sureto file the Notice of Appeal and
other post-trial paperwork properly. If you are unsure
how to do this, please contact Damon Preston.

In the next two to three years, some case will be going to the
US Supreme Court to clarify Crawford. Following thesetips
may help yoursbe theone. Evenif it isnot, this approach
will benefit your client at both thetrial and post-trial stages.

Practice Corner isalwayslooking for good tips. If you have
apracticetip toshare, please send it to Damon Preston,
AppealsBranch Manager, 100 Fair OaksL ane, Suite 302,
Frankfort, KY 40601. H

(s

Great thingsarenot doneby impulse, but by a
seriesof small thingsbrought together.

— Vincent Van Gogh
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RECRUITMENT OoF DEFENDER LITIGATORS

The Kentucky Department of Public Advocacy seeks compassionate, dedicated lawyerswith
excellent litigation and counseling skillswho are committed to clients, their communities, and
socia justice. If you are interested in applying for a position please contact:

Tim Shull
100 Fair OaksL ane, Suite 302
Frankfort, K'Y 40601
Tel: (502)564-8006; Fax:(502)564-7890
E-Mail: Tim.Shull@ky.gov

Further information about Kentucky public defendersisfound at: http://dpa.ky.gov/

Tim Shull

Information about the L ouisville-Jefferson County Public Defender’s Officeisfound at:
http://www.louisvillemetropublicdef ender.com/

KACDL Events

e KACDL board meetingwill beon July 8, 2005. L ocation: TBA Frankfort

e 19thAnnua Seminar will be held Friday, November 18, 2005 from 8:00 a.m. until 5:00 p.m. at Caesar’sPalacein
Elizabeth, Indiana. (Right outside of Louisville, Kentucky.) There is a room discount for anyone that callsin
within 30 days of the event.

The cost isasfollows:

$200.00 KACDL Attorney member
$250.00 non-member attorney
$100.00 KACDL non-attorney member
$125.00 Full-time Public Defender
$50.00 Law Student

KACDL
CharoletteBrooks
Executive Director
Tel: (606) 677-1687/(606) 678-8780/(606) 679-8780
Fax: (606) 679-3007
Web: kacdl2000@yahoo.com
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Address Services Requested

Upcoming DPA,NCDC, NLADA & KACDL Education

* % DPA * %

Litigation Practicelnstitute
Kentucky L eadership Center
Faubush, KY
October 9-14, 2005

Annual Conference
NorthernKY
June12-14, 2006

*% KBA **

Annual Seminar
NorthernKY

June 14-16, 2006

NOTE: DPA Education isopen only to
criminal defenseadvocates.

For moreinfor mation:
http://dpa.ky.gov/education.html

For moreinformation regar ding KACDL
programs:

Charolette Brooks, ExecutiveDir ector
Tel: (606) 677-1687
Fax: (606) 679-3007
Web: kacdl2000@yahoo.com

khkkhkkhkkhkkkhhkhkkhkhkhkkkhkkhkhkxhxx

For moreinformation regarding NLADA
programs:

NLADA
1625 K Sreet, N.W., Suite 800
Washington, D.C. 20006
Tel: (202) 452-0620
Fax: (202) 872-1031
Web: http://www.nlada.org

khkkhkkhkkhkkkhkhkkhkkhkhkhkhkkhhxhxx

For moreinformation regarding NCDC
programs:

RosieFlanagan
NCDC, c/loMercer Law School
Macon, Geor gia 31207
Tel: (912) 746-4151
Fax: (912) 743-0160

** NLADA**

Annual Conference
Orlando, Florida
November 16 - 19, 2005

** KACDL**
Annual Conference
Caesar’sPalace
Elizabeth, Indiana
November 18, 2005

* % NCDC**

Trial Practicelnstitute
July 17-30, 2005
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